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QUESTIONS PRESENTED 

(1) WTiether an administrative agency has the power 
to conduct disciplinary proceedings against a member of 
its bar, predicated on undisputed evidence of violations 
of the Canons of Professional Ethics of the American Bar 
Association. 

(2) ^Miether, assuming arguendo^ the applicability of the 
Administrative Procedure Act, 5 USC 1001, et seq., to dis¬ 
ciplinary proceedings conducted by an agency, there has 
been any departure from its terms herein to the prejudice 
of appellant. 

(3) Whether, in any event, the Administrative Pro¬ 
cedure Act applies to disciplinary proceedings conducted 
bv an agency. 
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District of Columbia 

BRIEF FOR APPELLEE 

COUNTERSTATEMENT OF THE CASE 

This is an appeal from an order of the District Court 
granting appellee’s motion for summary judgment and de¬ 
nying appellant’s cross-motion for summary judgment in 
an action whereby review was had of an order of the Inter¬ 
national Claims Commission of the United States, affirmed 
by the Secretary of State, barring appellant from further 
practice before that Commission (J.A, 171). 

Appellant, an attorney formerly employed by the De¬ 
partment of State and subsequently a practitioner before 
the Commission, after notice (J.A. 86-90) opportunity to 
answer (J.A. 91-117) and hearing (Ex. 2 to Original Rec¬ 
ord certified to this Court and hereinafter referred to as 
Record), at which hearing he stood mute (J.A. 159), was 
found by the Commission to have violated specified 
Canons of Ethics of the American Bar Association and his 
right to practice before the Commission was forever re- 



yoked (J.A. 66-72). This order was aflBrmed by the Sec¬ 
retary of State (J.A. 7, 82) after considering the recom¬ 
mendations for aflSrmance by the majority of an advisory 
committee of the District of Columbia Bar Association 
(where it was referred at the request of appellant, Appel¬ 
lant’s brief p. 8), which was “of the unanimous opinion 
that the respondent appears to have failed to conform to 
the standards of professional conduct as set forth in the 
Canons of Ethics of the American Bar Association” (J.A. 
8, 9). Following the filing of the instant complaint, cross¬ 
motions for summary judgment were made by the parties 
(J.A. 163, 166) there being attached to appellee’s motion 
the record of proceedings before the Commission and in 
consideration thereof the District Court filed a memoran¬ 
dum opinion holding that the Administrative Procedure 
Act did not apply to disciplinary proceedings of this kind 
but assuming arguendo its applicability, the appellant had 
been accorded all the necessary procedural safeguards 
(J.A. 167). An appropriate order was then entered (J.A. 
171) and this appeal ensued. This Court granted a stay 
but at the same time advanced the cause for an early hear¬ 
ing. Before discussing the proceedings before the Com¬ 
mission it is perhaps apposite to point out to the Court 
appellant’s cavalier and necessarily improper treatment 
of the record herein. This is a proceeding, the essence of 
which is to review the procedural fairness of the Agency’s 
action (Appellant having chosen to stand mute can hardly 
now be heard to contest the overwhelming evidence ad- 
duced against him). Despite the fact that the entire rec¬ 
ord of proceedings of the Commission is now before the 
Court appellant in his brief does not support his broad¬ 
side accusations by any record references. Instead we are 
referred in each instance to “Exhibit B to the Com¬ 
plaint.”^ Reference to that verbose document again fails 
to disclose any record reference which w'ould support the 
allegations now made. Appellant’s apparent preference 

1 In some instances we arc even without this insufficient reference. See ap¬ 
pellant’s brief, pp. 6, 7. 
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to support his allegations by this own unwarranted con¬ 
clusions and distorted innuendoes is not shared by ap¬ 
pellee and despite the difficulty occasioned by the strange 
absence of record references we shall remain within the 
confines of the record before this Court. 

The International Claims Commission of the United 
States was created pursuant to 22 USC § 1621 et seq. Its 
function is to adjudicate claims of nationals of the United 
States whose property has been nationalized or otherwise 
taken (expropriated) by foreign governments. By virtue 
of 22 USC § 1623(h) its decision in adjudicating these 
claims is not subject to review by the Secretary of State 
or the courts. It has the particular function of adjudicat¬ 
ing claims arising under the Yugoslav Claims Agreement of 
1948, 22 USC § 1623. By virtue of 22 USC § 1622(c) it was 
given the authority to promulgate such rules as may be nec- 

essarv to carrv out its functions. 

» * 

Pursuant to this authority it promulgated on December 7, 
1950, several months prior to the institution of this pro¬ 
ceeding, a rule governing the admission of attorneys to 
practice before it, and a rule providing for the revocation 
of the right of an attorney to appear for failure to conform 
to recognized standards of professional conduct. Eules 
300.4 and 300.6 of the Rules of Practice and Procedure of 
the Commission, 15 FR 8676.- 

Following an investigation into the conduct of appellant 
an amended notice of complaint was served on the appellant 
on October 4, 1951 pursuant to Rule 300.6 supra, charging 
him with violating Canons 7,16, 27, 28 and 36 of the Canons 
of Professional Ethics of the American Bar Association 
and ordering him to show cause why he should not be dis¬ 
ciplined therefor (J.A. 86-90). Specifically he was charged 
under Canon 7 with encroaching on the business of other 

2 Thus See. 300.6 provides: Stispension of attorneys. The Commission may 
censure, suspend, or revoke the right of any attorney to appear before the 
Commission in any claim proceeding if it finds such attorney has concealed 
any material facts with reference to his legal qualifications, professional 
standing, character or integrity, has failed to conform to recognized stand¬ 
ards professional conduct, or has violated the provisions of section 4(f) of 
the act. 
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lawyers; under Canon 16 with inducing claimants to make 
false statements; under Canon 27 with advertising so as to 
solicit professional employment by means of communica¬ 
tions not warranted by personal relations; under Canon 28 
stirring up litigation by seeking out potential claimants; 
and, under Canon 36 by accepting employment in connec¬ 
tion with matters on which he had passed w'hile employed 
at the State Department (J.A. 86-90). An answ’er was filed 
by the appellant (J.A. 91). Contrary to the statement ap¬ 
pearing in appellant’s brief p. 5-6 that in this answ’er “the 
charges w^ere denied and refuted in substance and on the 
merits” examination of the answer reveals that w’hile ap¬ 
pellant was quick to challenge legal conclusions, in many in¬ 
stances he neither admitted nor denied the specified acts on 
w'hich the charges were based (J.A. 95, 100, 101, 102, 105, 
107, 109). Following the filing of the answer, appellant 
commenced filing motions urging various procedural rea¬ 
sons W'hy the Commission should not proceed to a hearing 
on the charges. Thus, on October 22,1952, he filed a motion 
to dismiss the amended complaint (R. Ex. 1-G), a motion to 
clarify procedure (R. Ex. 1-H), a motion for summary 
judgment (R. Ex. l-I), and a motion for referral to the 
Grievance Committee of the United States District Court 
(R. Ex. 1-J). These motions were heard by the Commis¬ 
sion on November 15,1951. On November 20,1951, the mo¬ 
tion to dismiss the complaint was denied (R. Ex. 1-L) for 
the reason that the amended complaint set forth grounds 
upon wrhich the Commission might act and further that it 
set forth charges over which the commission has jurisdic¬ 
tion. On the same day the Commission denied the motion 
to clarify procedure (R. Ex. 1-M) on the grounds that no 
additional published rules of the Commission were neces¬ 
sary in the conduct of the proceedings. The motion for 
summary judgment was also denied (R. Ex. 1-N) on the 
grounds that the Commission had jurisdiction and that an 
issue had been presented by the pleadings which required 
a hearing. On the same day the motion for referral was 
denied by the Commission (R. Ex. 1-0) on the basis that 
under its rules the Commission had jurisdiction to conduct 


disciplinary proceedings involving practitioners before the 
Connnission. The hearing was then set dowm for December 
3,1951. On November 26, 1951, the plaintiff filed a motion 
for pretrial conference (R. Ex. l-R), a motion to stay pro¬ 
ceedings pending action by the Secretary of State (R. Ex. 
l-S), a motion for discovery and production of documents 
(R. Ex. 1-T), and a motion to stay proceedings pending the 
taking of depositions (R. Ex. 1-U). These motions were set 
down for oral argument on December 3, 1951, and the hear¬ 
ing scheduled for December 3, 1951, was continued. The 
motion for discovery was allowed in part and denied in part 
on December 6, 1951 (R. Ex. 1-CC). The motions to stay 
proceedings were denied (R. Ex. 1-DD and 1-DD). In re¬ 
spect to the motion for a pretrial conference, such a pre¬ 
trial was had on December 4, 1951 (R. Ex. 1-AA). On De¬ 
cember 3, 1951, the appellant filed a motion entitled “Mo¬ 
tion to Declare that the Provisions of the Administrative 
Procedure Act of 1946 Applies to this Proceeding” (R. 
Ex. 1-AV). The Commission heard oral argument on this 
motion and it was denied on December 4,1951 (R. Ex. 1-X), 
there being no requirement that the Commission issue a 
declaratory ruling in this regard. Commissioner Baker dis¬ 
senting (R. Ex. 1-Y). On January 17, 1952, the Commis¬ 
sion promulgated rules of procedure (J.A. 176) governing 
disciplinary proceedings under Section 300.6 of the Rules 
of Practice and Procedure of the Commission and the rules 
were served on the appellant January 18, 1952 (J.A. 159). 
On January 21, 1952, appellant filed a motion to disqualify 
certain Commissioners (R. Ex. 1-JJ) and on the same day 
filed a motion to dismiss proceedings with prejudice (R. Ex. 
1-KK). Both of these motions w-ere denied on January 22, 
1952 (R. Ex. 1-NN and 1-00). 

The cause came on for hearing before the members of the 
Commission on January 23, 1952. At the outset, the attor¬ 
ney for the appellant advised the Commission that they 
would stand mute and, in fact, no evidence was offered by 
the appellant nor did he or his attorney participate in any 
way at the hearing, other than their mere physical pres¬ 
ence (J.A. 159). At the hearing evidence was adduced to 


6 


show that the appellant was employed in the State Depart¬ 
ment from 1947 through 1950 and that he played a major 
role in the handling of claims under the Yugoslav Claims 
Agreement and in the organization of the International 
Claims Commission of the United States (R. Ex. 2, p. 
A-lOO, 101). It was shown that it was the policy of the 
State Department to keep the identity of claimants under 
the Yugoslav Claims Agreement confidential. The reason 
for such policy being that publication of the identity of 
these claimants inevitablv led to solicitation bv lawwers and 
harassment of claimants (R. Ex. 2, p. A-102, 103). Appel¬ 
lant’s knowledge of this policy is perhaps best shown by his 
testimony before the Committee of Congress in which he 
advised the Committee of this policy and the reasons there¬ 
for.^ The appellant resigned from the State Department 
on December 4, 1950 (R. Ex. 2, p. C-53) and embarked on 
the private practice of law. Following his resignation the 

3 Thas at page 649 of Hearings before Subcommittees of the Committee on 
Appropriations House of Representatives, Eighty-first Congress, Second Ses¬ 
sion (These hearings were received in evidence as Exhibit A-12) (R. A-116), 
appellant testified: 

Mr. Rooxet. Why not? You say there are 1,500 claims. 

Mr. Herman*. We could prepare such a list, but we have not prepared 
a list in terms of who the individual is and what his c laim is. 

Mr. Rookey. Why not? 

Mr. Herman. Because under the policy of the State Department we 
have over a period of years kept those matters confidential until a claimant 
would give permission to reveal his claim. But we have no hesitancy in 
preparing such a list for you gentlemen. Many lawyers are interested, 
for instance, in knowing who potential claimants are and we, for many 
years, have had a policy of not revealing the names of claimants with¬ 
out the permission of the claimants. 

Mr. Rooney. Will you submit such a list to this committee, not neces¬ 
sarily for the record unless the committee directs that it be inserted in 
the record, a list of these 1,500 claimants? 

And the amount of each claim and some sort of a brief summary of the 
basis of the claim T 

Mr. WiLBtrR. We would be glad to do that, Mr. Chairman. 

Mr. Herman. I would like to say, sir, that the matter of public reve¬ 
lation is something that concerns us in the light of the great bulk of 
lawyers— 

Mr. Rooney. You have already said that and the committee will take 
that into consideration, but we should like to have the list. 

Mr. Herman. Very well, sir. 



appellant has filed approximately 187 claims before the In¬ 
ternational Claims Commission under the Yugoslav Claims 
Agreement of 1948, totaling approximately $14,000,000.00 
(R. Ex. 2, p. C-18 et seq.). At the hearing before the Com¬ 
mission it was shown that on his resignation the appellant 
mailed out approximately 1000 announcement cards; that 
about 300 of these had been mailed to individuals who might 
need assistance and advice in connection -with matters be¬ 
fore the Commission and that he had obtained the names 
and addresses of these 300 individuals from two sources 
(R. Ex. 2, pp. C-21, C-24, C-31), one from the files of the 
State Department, and others through personal contact 
while with the State Department. At the hearing before 
the Commission Mr. John Kikel, an attorney who represents 
about 75 claimants under the Yugoslav Claims Agreement, 
testified that although he did not know Mr. Herman or had 
had any personal relations with him he received a card an¬ 
nouncing Mr. Herman’s entrance into private practice (R. 
Ex. 2, pp. A-13, A-15, A-18). He further testified that the 
plaintiff had mailed approximately a dozen letters of solici¬ 
tation to clients of Mr. Kikel, inviting their patronage in 
connection with claims before the Commission (R. Ex. 2, p. 
A-24). This letter was as follows (R. Ex. 2, p. A-24): 

Mr. Fred P. Klaus, 2727 Adams Mill Road, Washing¬ 
ton 9, D. C., whom you know, and who is the son of Mr. 
Ludwig Klaus, 1926 Woodbine Street, Brooklyn 27, 
New York, has asked me to write you with respect to 
the Yugoslav Claims Agreement of 1948. He believes 
that because of my background in the Department of 
State in international claims that I might be of help to 
you as a potential claimant before the International 
Claims Commission. 

Mr. Klaus also believes that you may be interested in 
the basis upon which I would represent claimants be¬ 
fore the Commission. For your information, I would 
require that a potential claimant execute on forms that 
I would send: (1) an authorization for me to act as at¬ 
torney of record before the Commission; (2) a retainer 
agreement. The latter would provide that my fee of 
10% be paid out of any award paid as a result of the 
claim. I would then proceed to prepare, file, and han- 
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die the claim on the basis of documents and informa¬ 
tion the claimant would provide me. 

It was further testified that approximately forty identical 
letters had been mailed by the appellant to various indi¬ 
viduals (R. Ex. 2, p. C-31). 

Mr. John Meditz and Mr. Jacob Hess, both claimants 
under the Yugo.slav Claims Ajrreeinent, testified that they 
received identical letters from the appellant although they 
did not know him or have any personal relation with him 
(R. Ex. 2, pp. A-28, A-29, A-34, A-36). 

Mrs. Hilda Eppich, Maria Dulzer, Mrs. Magdalena 
Stupp, Vera Rippner and Andrew Chicpalich, all claimants 
under the Yugoslav Claims Agreement, testified that they 
had received announcement cards from the appellant al¬ 
though they had no personal acquaintance or knowledge of 
the appellant. (R. Ex. 2, pp. A-30, 31, 32, 38, 40, 43, 44, 
45, 46, 48, 50.) 

Anka Pezo testified that she received from one Paul Neu- 
berger a mimeographed letter transmitting mimeographed 
enclosures consisting of a retainer agreement, authoriza¬ 
tion and information sheet regarding the Yugoslav Claims 
Agreement. In this letter claimants were solicited to file 
claims with the Commission and it was suggested that if 
they wished to appoint Xeuberger” . . . counsel of the 
(Jugoslav Claims) committee as your attorney you may 
sign and return the enclosed authorization and retainer 
agreement verified by a Notary Public.” In this letter the 
addressee was also advised that Mr. Neuberger was 
. handling these claims together with Mr. Samuel Her¬ 
man, former assistant to the Legal Advisor of the Depart¬ 
ment of State, who recently opened his law office in Wash¬ 
ington, D. C.” (R. Ex. 2, pp. A-58, A-64). The witness 

Pezo testified that she did not, at the time of receipt of these 
documents, know Mr. Neuberger or Mr. Herman. !Mr. Neu- 
berger testified that as a result of these, and similar, form 
letters which were sent out he and the appellant obtained 
about 100 retainers and authorizations (R. Ex. 2, p. B-75). 
Mr. Neuberger testified that he and Mr. Herman entered 
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» into an agreement whereby they would split the fees in con- 

^ nection with handling the cases of the claimants who re- 

* ’ sponded to the solicitation (R. Ex. 2, p. B-45) and it was 

' shown that appellant had authorized Neuberger to use his 

name in the letters of solicitation to potential claimants (R. 
Ex. 2, p. B-73). Mr. Herman, himself, drafted the form 

* of authorizations that were mailed out by Mr. Neuberger 
(R. Ex. 2, p. B-75). 

Robert Reynolds, an attorney associated with Peter F. 
Snyder, who represented a claimant before the Commission, 
testified that his office had received correspondence from 
► Mr. Herman in connection with hi-s client’s claim (R. Ex. 2, 

p. C-5); despite this knowledge on the part of Herman that 
' the ofl5ce of Mr. Reynolds represented such a claimant the 

, appellant mailed announcement cards to this claimant (R. 

Ex. 2, p. A-46, A-48). Mr. John Kikel, an attorney repre- 
seating 75 claimants, testified that he had had ofl&cial cor- 
» respondence with Mr. Herman in the State Department in 

^ connection with these claims. Despite the knowledge of Mr. 

Herman that Mr. Kikel represented these claimants, the 
appellant had sent announcement cards and letters of solici¬ 
tation to some of these claimants (R. Ex. 2, pp. A-23, A-24, 
’ A-27, A-28, A-34). It was testified that the appellant had 

admitted sending announcement cards to various claimants 
'' even though he knew from the official files of the State De¬ 

partment that such claimants were already represented by 
other attorneys (R. Ex. 2, p. C-31). Mr. Ralph Bellamy tes¬ 
tified that Herman had sent him the third page of a state¬ 
ment of claim form on which he was required to certify that 
the statements on the preceding two pages were true al¬ 
though they, of course, were not furnished to the witness 
Bellamy (R. Ex. 2, A-81-85). 

Throughout the course of the hearing, which lasted two 
days, the appellant’s attorney failed to cross-examine any 
*' of the witnesses whose testimony has been summarized 

^ above, nor, as has been stated, was any evidence introduced 

* to controvert any of the evidence submitted to the Commis¬ 
sion. The hearing was concluded January 24,1952. 


A 
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On February IS, 1952, findings, opinion and order were 
entered by a majority of the Commission, in which it was 
determined that on the basi-s of the record and the evidence 
presented the appellant had violated Canons 16, 27 and 28 
of the Canons of Ethics of the American Bar Association 
and his right to appear before the Commission was forever 
revoked (Exhibit 1-PP), The dissenting Commissioner 
filed findings in which he concurred that the evidence 
showed violations of the Canon-s of Ethics in respect to 
Count 3 under Canon 27, Count 1 under Canon 7, and 
Counts 1 and 2 under Canon 16 (Exhibit 1-QQ). Appar¬ 
ently, however, his area of disagreement was limited to the 
nature of disciplinary action to be taken, he being of the 
view that a reprimand would suffice rather than a prohibi¬ 
tion against future appearances (Exhibit 1-QQ). 

Under the provisions of the rules governing disciplinary 
proceedings an appeal was taken by the appellant from this 
decision to the Secretary of State on February 19, 1952. 
The Secretary of State at the request of appellant (Appel¬ 
lant’s brief p. 8) referred the case to the District of Co¬ 
lumbia Bar Association for their advice and comments in 
reference to the allegations of unprofessional conduct and 
to the applicability of the Administrative Procedure Act. A 
committee of this Association, consisting of Messrs. Littell, 
Finch and Harfson, on June 25, 1952, submitted their rec¬ 
ommendations to the Secretarv of State. The Committee 

• 

was “of the unanimous opinion that the appellant appears 
to have failed to conform to the standards of professional 
conduct as set forth in the Canon of Ethics of the Ameri¬ 
can Bar Association”. Two of the members recommended 
that the order of the International Claims Commission be 
affirmed and one member recommended that the order 
should be vacated (Exhibit 1-UU). Cn July 3, 1952, the 
Secretary of State affirmed the order of the International 
Clainvs Commission and on August 8, 1952, final agency 
action was entered by an order of the Department, reciting 
that on consideration of the Bar Association’s advisor'^' 
committee’s report and recommendations and on the entire 


11 


record of the case, the Secretary of State had aflSrmed the 
order of the Commission on July 3, 1952, and that the mo¬ 
tion for a rehearing would he denied (Exhibit 1-YY). 

The instant suit was then filed in the District Court and 
following cross-motions for summary judgment by the par¬ 
ties the lower court rendered its decision in favor of ap¬ 
pellee as has been stated and from that decision this appeal 
ensues. 

STATUTES AND REGULATIONS INVOLVED 

Pertinent portions of the statutes and regulations in¬ 
volved are set forth in the Appendix to appellee’s Brief. 

SUMMARY OF ARGUMENT 

(1) Administrative agencies have the power and respon¬ 
sibility to protect the integrity of their bar by conducting 
disciplinary proceedings against attorneys whose conduct 
demonstrates them to be unfit to practice before such 
agencies. In such proceedings due process requires notice 
of the charges, opportunity to answer and a hearing thereon 
which requirements have been made herein. In review of 
these proceedings the courts will look to the record to de¬ 
termine whether the decision is supported by substantial 
evidence and conducted in accord with the procedure re¬ 
quired by law. 

(2) Assuming arguendo that appellant’s rights are meas¬ 
ured by the standards of the Administrative Procedure Act, 
5 use 1001, et seq., there has been herein a literal and sub¬ 
stantial compliance with the terms of that Act and appel¬ 
lant’s contentions in respect to violations thereof are with¬ 
out the semblance of merit. 

(3) The Administrative Procedure Act was designed to 
establish procedures governing the primary functions of 
administrative agencies. It does not apply to such col¬ 
lateral and subsidiary functions as admission to practice 
and disciplinary proceedings, which functions were consid¬ 
ered to require subsequent legislation apart from the Ad- 
ministratice Procedure Act. Appellant’s argument that 
due process can only be obtained by a hearing held under 
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the Administrative Procedure Act has been repudiated by 
the courts and Congress. 

INTRODUCTION 

"While the record before this Court is a voluminous one, 
•swelled beyond all proportion by appellant’s reliance on 
procedural maneuverings designed to avoid the necessity of 
meeting the charges on the merits, the issue is basically 
simple and clean cut. The issue basically is whether the 
Commission in issuing its order revoking his right to prac¬ 
tice accorded him his procedural rights and whether that 
order is supported by substantial evidence. Appellant, an 
attorney practicing before the Commission, was charged 
with various acts of unprofessional conduct. Appellant was 
given notice of the charges and opportunity to answer. The 
matter then would have proceeded to a hearing on the 
merits but for the frenetic maneuverings of the appellant 
designed to prevent, at any cost, such a result. One cannot 
examine the record of proceedings before the Commission 
without reaching the inescapable conclusion that appel¬ 
lant’s zeal in his advocacy of various alleged procedural 
defects was not matched by a similar desire to meet and re¬ 
solve the charges on their merits. This is perhaps best ex¬ 
emplified in respect to appellant’s claim that he needed 
rules of procedure to meet the charges. Such rules were 
promulgated and served upon him prior to the hearing. 
Since this had been his basic procedural objection to pro¬ 
ceeding with a hearing it would be logical to assume that 
the commission having acceded to his request, he would then 
be prepared to meet the issues at hearing. Such assump¬ 
tion, however, in this curious case was incorrect. Having 
promulgated the rules for which appellant contended, the 
Commission was then greeted with a salvo of new motions 
to dismiss and to disqualify certain Commissioners. (R. 
Ex. 1-JJ, Ex. 1-KK.) Then the matter coming on for hear¬ 
ing on the basis of the rules promulgated appellant’s ad¬ 
vocacy waned. Where prior to the hearing appellant could 
be relied upon to contest with fervor any and all conten¬ 
tions advanced by the General Counsel, at the outset of the 
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hearing to be held on the basis of the rules for which he con¬ 
tended, he announced that he would stand mute and not par¬ 
ticipate. Thus though grave charges had been made against 
his professional honor and integrity, charges proved over¬ 
whelmingly by the evidence adduced, though the hearing it¬ 
self was conducted in accord with the rules for which he 
had contended, the appellant failed and refused to in any 
manner contest the evidence against him. The conclusion 
to be drawn from this strange pattern of conduct is in¬ 
escapable. Faced with serious charges of unprofessional 
conduct, to which he had no real defense, appellant chose to 
rely on a series of tactics by which employing every legal 
subterfuge he sought to delay and prevent if possible a 
hearing on the merits of the case. These tactics are now 
presented to this Court in a brief which presents as facts 
allegations and inferences totally unsupported by refer¬ 
ences to the record of proceedings (See p. 2, supra). Such 
an approach cannot extricate appellant from the position in 
which he has placed himself nor can unsupported allega¬ 
tions and distorted inferences supplant the actual facts of 
record in the proceedings herein. 

ARGUMENT 

I 

Administrative Agencies Have the Power and Duty to Protect 
the Integrity of Their Bar by Disciplinary Proceedings. 
Absent a Showing of a Wcint of Substantial Evidence to 
Support the Decision or Grave Irregularity the Courts Will 
Not Overturn the Agencies' Action. 

Appellant, in his broadside charge against the validity of 
these proceedings, has raised charges respecting the juris¬ 
diction of the Commission to regulate the integrity of its 
bar. Thu« we are told that the Commission had no legal 
power to discipline a practitioner (Brief p. 66) and that 
complaint did not set forth charges over which the Com¬ 
mission had jurisdiction (Brief p. 67). Such allegations re¬ 
veal a fundamental misconception of the applicable law as 
to the rights, duties and liabilities involved which should be 
corrected at the outset. 

There can be no dispute with the proposition that the 
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power to discipline attorneys i-s inherent in the courts, 
Bradley v. Fisher, 80 U.S. 335 (1871); Ex parte Wall, 107 
U.S. 265 (1882); Laughlm v. Wheat, 68 App. D.C. 190, 95 F. 
2d 101 (1938); In re Fletcher, 71 App. D.C. 108, 107 F. 2d 
666 (1939), cert. den. 309 U.S. 664; In re Claiborne, 119 F. 
2d 647 (CCA 1, 1941). The reasons which have prompted 
this rule have similarlv moved the courts to declare that 
adminsitrative agencies have an obligation to protect the 
integrity of their bar. Thus as was stated by the Supreme 
Court in Kingsland v. Dorsey, 338 U.S. 318 in considering 
disbarment proceedings conducted by the Patent Office at 
p. 319: 

We agree with the following statement made by the 
Patent Office Committee on Enrollment and Disbar¬ 
ment that considered this case: “By reason of the na¬ 
ture of an application for patent, the relationship of 
attorneys to the Patent Office requires the highest de¬ 
gree of candor and good faith.. In its relation to appli¬ 
cants, the Office . . . must rely upon their integrity and 
deal with them in a spirit of trust and confidence . . .” 
It was the Commissioner, not the courts, that Congress 
made primarily responsible for protecting the public 
from the evil consequences that might result if prac¬ 
titioners should betray their high trust. 

Again in Goldsmith v. Board of Tax Appeals, 270 U.S. 
117 (1927) the Supreme Court indicated its concept of the 
duty and responsibility devolved on Administrative 
agencies in connection with its practitioners stating at p. 
121 : 

We think that the character of the work to be done by 
the Board, the quasi judicial nature of its duties, the 
magnitude of the interests to be affected by its de¬ 
cisions, all require that those who represent the tax¬ 
payers in the hearings should be persons whose qual¬ 
ities as lawyers or accountants will secure proper serv¬ 
ice to their clients and to help the Board in the dis¬ 
charge of its important duties. In most of the Execu¬ 
tive departments in which interests of individuals as 
claimants or tax-payers are to be passed on by execu¬ 
tive officers or boards, authority is exercised to limit 
those who act for them as attorneys to persons of 
proper character and qualification to do so. 
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The power which the agencies have to regulate practice 
at its bar is derived from either express statutory grant or 
implied from the statutory authority to make -such rules as 
necessary to carry out its functions. Goldsmith v. Board of 
Tax Appealsy supra; Maiming v. French, 149 Mass. 391 
(1889); Phillips v. Ballinger, 37 App. D.C. 46 (1911); 
Camp V. Herzog, 104 F. Supp. 134 (D.C. 1952). Thus as 
stated in the Goldsmith case at p. 121: 

Not infrequently, statutory provision i« made for re¬ 
quiring a list of enrolled attorneys to which a practi¬ 
tioner must be admitted by the executive officer or 
tribunal. Act July 7, 1884, 23 St. 236, 258, c. 334; Act 
of July 4,1884, 23 Stat. 98,101, c. 181, § 5; Act of June 
10, 1921, 42 Stat. 25, c. 18, § 311. In view of these ex¬ 
press provisions, it is urged that the absence of such 
authority in case of the Board of Tax Appeals should 
indicate that it was not intended by Congress to give 
it the power. Our view, on the contrary, is that so nec¬ 
essary is the power and so usual is it that the general 
words by which the Board is vested with the authority 
to prescribe the procedure in accordance wdth which its 
business shall be conducted include as part of the pro¬ 
cedure rules of practice for the admission of attorneys. 
It would be a very curious situation if such power did 
not exist in the Board of Tax Appeals when in the 
Treasury Department and the oflSce of the Commis¬ 
sioner of Internal Revenue there is a list of attorneys 
enrolled for practice in the very cases which are to be 
appealed to the Board. 

The basis of the authority of an administrative agency to 
discipline attorneys is clearly illustrated in the Camp case. 
There Judge Morris held that the National Labor Relations 
Board was without authority to discipline an attorney in as 
much as it had not promulgated any rule respecting the ad¬ 
mission of attorneys to practice before it. But in so doing 
he was careful to point out that where as here the agency 
has promulgated such a rule its power is undisputed. Thus 
at p. 137,138 he stated: 

The Act creating the National Labor Relations 
Board provides that the Board shall have authority 
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from time to time to make, amend and rescind such 
rules and regulations as may be necessary to carry out 
the provisions of the Act, such rules and regulations to 
be effective upon the publication in the manner which 
the Board shall prescribe. 29 U.S.C.A. § 156. It would, 
therefore, seem quite clear that, giving this language 
the construction approved in the Goldsmith case, the 
Board had the power to prescribe rules for the admis¬ 
sion of persons to practice before it. The Board has 
prescribed many rules and regulations, among them the 
one referred to respecting the exclusion of any person 
from a hearing for contemptuous conduct, but nowhere 
has the Board prescribed any rule regulating the ad¬ 
mission or enrollment of persons authorized to practice 
before it, except with respect to certain former em¬ 
ployees of the Board. Had the Board done so, there 
would be no question as to its power to discipline any 
one so admitted for conduct not in keeping ^nth the 
requirements for admission or enrollment. (Footnote 
omitted.) 

The Court then went on to say at p. 138: 

The rule making power is a very different thing from 
the adjudicatory process. It is one thing for the Con¬ 
gress to say that an administrative agency shall have 
the right to prescribe by rule for the admission and 
disciplinary measures of attorneys practicing before it, 
and quite another to say that Congress intended such 
an agency to adjudicate and enforce disciplinary ac¬ 
tion without any statutory provision or rule promul¬ 
gated in pursuance of statutory authority."* 

The instant case fits squarely within the holding of the 
Goldsmith and Camp cases. Here by virtue of 22 USC 
§ 1622(c) “The Commission may prescribe such rules and 
regulations as may be necessary to enable it to cariy^ out its 
functions . . Pursuant to this statutory grant it pro¬ 
mulgated several months prior to the institution of this pro¬ 
ceeding Rule 300.4 governing the admissions of attorneys 
and Rule 300.6 governing disciplining attorneys. This then 

•* In connection with this rather important language the Court 's attention 
is invited to the misquotation of this language appearing in appellant’s brief, 
p. 21. Appellee assumes this to be inadvertant. 
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fulfills the requirements of the Goldsmith and Camp de¬ 
cisions. Nor can appellant distort the plain meaning of 
these decisions by urging as he does (Brief, p. 66) that they 
require the Commission to also have in addition rules of 
procedure governing disciplinary proceedings. They re¬ 
quire solely a basic rule governing admission and disciplin¬ 
ing of attorneys and appellant cannot amend the decisions 
to require more. 

The power herein involved being established it becomes 
necessary to consider the respective rights and obligations 
involved. 

There devolves upon an attorney by the very nature of 
his profession a high public duty and responsibility. Ran¬ 
dall v. Brighayn, 7 Wall. 523 (1868); Booth v. Fletcher, 69 
App. D.C. 351, 101 F. 2d 676 (1938). As the lower court 
succinctly stated (J.A. 170): 

The practice of law is a profession and not a trade. 

The practice of this profession is a privilege that can be 
withdrawn. Booth v. Fletcher, supra; Phillips v. Ballinger, 
37 App. D.C. 46 (1911); In re Claiborne, 119 F. 2d 647 
(C.C.A. 1,1947). In the Phillips case appellant manifested 
a reliance on procedural niceties as does appellant herein. 
This Court in rejecting his contentions that the Act author¬ 
izing disciplining of attorneys by the Pension Bureau was 
void for want of provisions governing the summoning and 
swearing of witnesses stated at p. 50 : 

It is insisted that said Act is void because it makes 
no provision in reference to administering oaths to wit¬ 
nesses testifying at the hearings therein mentioned, 
and, further, because no provision is made for sum¬ 
moning witnesses to appear at said hearings. Both con¬ 
tentions must fail. The right to appear before the In¬ 
terior Department is not an inherent right, but a priv¬ 
ilege granted by law and subject to such limitations 
and conditions as are necessary for the protection both 
of the Department and the public, and while it is a valu¬ 
able privilege, proceedings looking to its curtailment or 
'withdrawal are essentially civil in their nature. It has 
even been held that a summary proceeding against an 
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attorney to exclude him from the practice of his pro¬ 
fession, on account of acts for which he may be indicted 
and tried, i-s due process of law. Ex parte Wall, 107 
U.S. *266, 27 L. ed. 553, 2 Sup. Ct. Rep. 569. All that 
is required in the proceedins: to which the statute re¬ 
fers is that the person affected should have due notice, 
full knowledge of the charge, an opportunity to rebut 
the charge by proof, and an opportunity for a hearing. 

Again this Court stated in the Booth case, p. 356: 

The theory of appellee's alleged cause of action was 
that a right of private property had been improperly 
interfered with. But a lawyer may properly be dis¬ 
possessed of that right if he use« it in a manner in¬ 
imical to the public interest. It is a right which is 
minor and collateral, indeed, compared to the public 
significance of the status and functions of the lawver. 

The nature of the right being clear reference to the na¬ 
ture of the proceeding leading to the withdrawal of that 
right serves to place appellant's case in its proper posture. 
A di-sbarment proceeding is not a criminal matter sur¬ 
rounded with all the procedural requirements thereof. Ex 
parte Wall, supra, at 271; Garfield ex rel. Stevens, 32 App. 
D.C. 109 (1908); In re Claiborne, supra. As stated in the 
Garfield case at p. 140: 

Proceedings of this kind, notwithstanding they may 
have very serious and damaging consequences are not 
criminal proceedings. 

The Claiborne case states with particularity the require¬ 
ments involved. There at p. 650 it is stated: 

The proceedings for such discipline need not comply 
with all the formalities of process or other trial pro¬ 
cedure. The informality by which action is taken, the 
charges made, or notice is given to the attorney 
charged with misconduct, will not invalidate the pro¬ 
ceedings. It is sufficient if the attorney has notice of 
the charges against him and an opportunity to prepare 
and present his defense. 
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See also Ex parte Wall, supra; Randall v. Brigham, supra; 
Phipps V. Wilson, 186 F. 2d 748. The requirements that 
notice opportunity to answer and hearing, hitherto thought 
sufficient even where there was a complete disbarment as 
distinguished from agency revocation have, of course, been 
met here. 

On review of disciplinary action taken against attorneys 
the courts will upset the action below, whether it be by an 
administrative agency or a court, only in a showing that the 
decision was not supported by substantial evidence as that 
the attorney was not accorded some procedural right ren¬ 
dering the proceedings unfair. Kingsland v. Dorsey, supra; 
In re Patterson, 176 F. 2d 966 (CCA 9,1949); In re Adrians, 
17 App. D.C. 39 (1900); In re Claiborne, supra. Nor has 
the scope of judicial review been changed by § 10(e) of the 
Administrative Procedure Act, 5 USC 1009(e); Comments 
of the Attorney General (Legislative History of the Ad¬ 
ministrative Procedure Act, Sen. Doc. No. 248, p. 414); At¬ 
torney General’s Manual on the Administrative Procedure 
Act, supra, p. 108. 

Appellant does not urge that the decision is unsupported 
by substantial evidence and reference to the record herein 
negates any contention that the proceedings leading to the 
revocation were unfair even when measured by the stand¬ 
ards of the Administrative Procedure Act. 

n 

Appellant Has Been Accorded All the Proceditral Require¬ 
ments of the Administrative Procedure Act. 

As has been shown supra the issue before the courts in 
proceedings of this nature is whether upon a review of the 
record it appears that the individual has been accorded his 
procedural rights and whether the decision is based upon 
substantial evidence. 

It is not understood that appellant having stood mute, 
having refused to cross-examine or in any way participate, 
now claims that the decision is not supported by substantial 
evidence. Rather it appears that the basis for this action is 
that the proceeding was irregular in that it allegedly failed 
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to comply with the Administrative Procedure Act. Ap¬ 
pellee, as will be shown infra, believes the Act inapplicable. 
However, since the basic issue herein is as to the fairness 
of the hearing accorded appellant, appellee has no hesita¬ 
tion in demonstrating that there has here been a compliance 
with the Act and that the hearing was a fair one even when 
measured by the procedures of that Act. 

At the outset it might perhaps be apposite to refer to 
the concluding sentence of § 10 of the Act, 5 USC 1009. 
That section, in discussing the scope of judicial review, con¬ 
cludes as follows: 

In making the foregoing determinations the court shall 
review the whole record or such portions thereof as 
may he cited by any party, and due account shall be 
taken of the rule of prejudicial error, (Emphasis sup¬ 
plied.) 

In the comments of the Attorney General on the bill sub¬ 
mitted to the Congress, prior to its enactment, which com¬ 
ments are most persuasive, Americam, Stevedores v. Porello, 
330 U.S. 446 (1946), it is stated in reference to this lan¬ 
guage: 

The last sentence of this section makes it clear that not 
every failure to observe the requirements of this 
statute or of the law is ipso facto fatal to the validity 
of an order. The statute adopts the rule now well 
established as a matter of common law in all jurisdic¬ 
tions that error is not fatal unless prejudicial, (p. 414, 
Legislative History of the Administrative Procedure 
Act, Senate Doc. 248, hereinafter referred to as Legis¬ 
lative History.) 

Appellant has apparently, in his wholesale efforts to find 
flaws in the proceedings, overlooked this rule as in the ma¬ 
jority of instances we are not informed as to how the al¬ 
leged defects in any way prejudiced his defense. 

Appellee, however, need not rely thereon as examination 
of the record herein reveals a literal and substantial com¬ 
pliance with the Act which demonstrates the complete in¬ 
validity of appellant's claims of alleged violations. 
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A. There has been no Tiolalion herein of the separaHon of functions 
provision of the Administrative Procedure Act. 

Appellant first contends that the Commission in hearing 
this case has violated section 5(c) of the Act, 5 USC 
1004(c). Appellant’s arguments in that respect proceed 
from a fundamental misconception of the Act. 

The instant case was heard not by subordinate oflScers of 
the Agency but by the agency itself. § 7 of the Act, 5 USC 
1006, expressly authorized the agency as such to hear cases. 
Thus it provides in pertinent part: 

§ 7. In hearings which section 1003 or 1004 of this title 
requires to be conducted pursuant to this section— 

(a) There shall preside at the taking of evidence (1) 
the agency, (2) one or more members of the body which 
comprises the agency * * *. 

§ 2(a) of the Act, 5 USC 1001, defines agency as follows: 

“Agency” means each authority (whether or not 
within or subject to review by another agency) of the 
Government of the United States other than Congress, 
the courts, or the governments of the possessions. Ter¬ 
ritories, or the District of Columbia. 

Quite obviously the Commission whose members are ap¬ 
pointed by the President, 22 USC 1622(a), and whose juris¬ 
diction over claims is final and not subject to review. 
§ 1623(h) is an agency within the meaning of this section. 

When the agency itself hears the case, by its express 
terms, the separation of functions provision, 5 USC 
1004(c), is inapplicable. Thus it provides: 

The same officers who preside at the reception of evi¬ 
dence pursuant to section 1006 of this title shall make 
the recommended decision or initial decision required 
by section 1007 of this title except where such officers 
became unavailable to the agency. Save to the extent 
required for the disposition of ex parte matters as au¬ 
thorized by law, no such officer shall consult any per¬ 
son or party on any fact in issue unless upon notice and 
opportunity for all parties to participate; nor shall 
such officer be responsible to or subject to the super¬ 
vision or direction of any officer, employee, or agent en- 


22 


gaged in the performance of investigative or prosecut¬ 
ing functions for any agency. No oflScer, employee, or 
agent engaged in the performance of investigative or 
prosecuting functions for any agency in any case shall, 
in that or a factually related case, participate or ad¬ 
vise in the decision, recommended decision, or agency 
review pursuant to section 1007 of this title except as 
witness or counsel in public proceedings. This subsec¬ 
tion shall not apply in determining applications for in¬ 
itial licenses or to proceedings involving the validity or 
application of rates, facilities, or practices of public 
utilities or carriers; nor shall it be applicable in any 
manner to the agency or any member or members of 
the body comprising the agency. (Emphasis supplied.) 

Patently then the appellant cannot seek to apply pro¬ 
visions which are expressly made inapplicable when the 
agency itself hears the case. And the reason underlying 
the inapplicability of the separation of functions provision 
when the agency hears the case are quite obvious. As was 
stated by Congressman Walter in explaining the Bill to 
the House (Legislative History p. 361, 362): 

Also, the subsection does not apply to the top agency 
or members thereof because from the very nature of 
administrative agencies, in which ultimate authority is 
fixed in one place respecting both prosecution and de¬ 
cision, it is impossible to deprive heads of agencies of 
authority over the prosecutors for him that are ulti¬ 
mately re«ponsible. 

See also the similar explanation given in both the Commit¬ 
tee Reports (Legislative History 204, 262). Again as was 
stated in the Attorney GeneraPs comments on the Bill, 
supra (Legislative History, p. 410): 

However, § 5(c) does not apply to the agency itself or 
in the case of a multiheaded agency, any member 
thereof. It would not preclude, for example, a member 
of the Interstate Commerce Commission personally 
conducting or supervising an investigation and subse¬ 
quently participating in the determination of the 
agency action arising out of such investigation. 
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The provisions of § 5(c) being inapplicable ‘‘in any man¬ 
ner to the agency” appellant cannot then urge that the 
Commission in hearing the case has violated the provisions 
thereof. 

Quite apart from that, however, appellant’s contention 
that there has been herein a violation of the separation of 
functions provision is frivolous. Appellant first urges that 
the Commission acted as judge, prosecution and would-be 
witnesses (Brief, p. 40). As usual, we are cited to no record 
references in this regard but are asked to rely on appel¬ 
lant’s conclusions thereon. The record is before the Court 
and appellee will stand on that record in respect to the im¬ 
partial conduct of the Commission. The curious claim that 
since appellant ostensibly desired to call certain of the Com¬ 
missioners as witnesses they were thereby disqualified to 
hear the case is only indicative of the subterfuges employed 
throughout. It would be strange indeed if a party could de¬ 
feat the jurisdiction of an agency or a court by announcing 
his desire to call all the members thereof as witnesses. Such 
tactics are on a par with the other maneuverings herein. 
Appellant next contends (Brief, p. 42) that two of the Com¬ 
missioners engaged in ex parte conversations with members 
of their staff in violation of § 5(c). Again no record ref¬ 
erences but only reference to the ubiquitous “Exhibit B”. 
Appellant did indeed file affidavits alleging ex parte 
conversations. Keference to those affidavits (Record Ex. 
1-JJ) reveals the spuriousness of the charges. In these af¬ 
fidavits appellant’s attorneys depose that they had conver¬ 
sations prior to the hearing with members of the Commis¬ 
sion’s staff and raised certain procedural questions relat¬ 
ing to continuances and stipulations and the staff member 
replied that they had no authority to determine these ques¬ 
tions but would take them up with the Commission. From 
this appellant concludes they were improper ex parte con¬ 
versations. But assuming arguendo the applicability of 
§ 5(c) to the agency itself it only inhibits ex parte conver¬ 
sations, on any “fact in issue” which is clearly not the sub¬ 
ject of these alleged conversations. See Legislative His¬ 
tory, p. 203, where the Senate Committee clearly states that 
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the subject matter discussed in these affidavits can be prop¬ 
erly disposed of ex parte. The record herein is completely 
devoid of any competent showing of improper ex parte dis¬ 
cussions and appellant’s forced reliance on the aforemen¬ 
tioned affidavits do nothing more than demonstrate this con¬ 
clusively. 

B. The bxirden of proof in this proceeding was assumed and carried 
by Ihe General Coimsel of the Commission. 

Appellant next contends that the burden of proof was 
placed on him by the General Counsel and acquiesced in by 
the majority of the Commission. This statement i-s, of 
course, completely refuted by the hearings herein which 
show that the General Counsel assumed the burden of proof 
and spent two days introducing evidence which overwhelm¬ 
ingly supported the charges. It is to labor the obvious to 
point out that if appellant’s allegation were true, following 
the filing of the charges the General Coun-sel would have 
introduced no evidence but rather let the appellant attempt 
to disprove them. Such, of course, is not the case here. 
Further reference to the Commission’s rules of practice 
(.T.A. 176) clearly reveals that the burden of proof was on 
the General Counsel. Thus Kule 303.20 provides: 

Proof; partial. If the Commission finds that a part 
of the charges in the statement of charges is not suf¬ 
ficiently proved but that the residue thereof is so 
proved, it may base its findings on any facts estab¬ 
lished by the evidence which are substantially charged 
by the said residue of the statement of charges. 

Again Rule 303.24 provides in pertinent part: 

Decision. * * * In making its findings and conclu¬ 
sions as to the truth of any charges which are duly put 
in issue by the papers in any case and upon which a 
hearing is had, the Commission shall be guided by the 
preponderance of reliable, probative, and substantial 
evidence. 


From these rules it appears for all who wish to see wherein 
the burden of proof lay. 
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Appellant, however, prefers to ignore the realities of the 
hearing and the rules governing therein. Instead we are 
referred without record reference to statements of the Gen¬ 
eral Counsel which appellant claims the majority of the 
Commission acquiesced in. Examination of that colloquy 
demonstrates that the General Counsel and certainly the 
Commission did not understand the burden of proof to be 
on the appellant.® 

The rules show that the burden was on the General Coun¬ 
sel, the record shows that this burden was assumed and 
sustained overwhelmingly by him and appellant cannot par- 
lay a chance remark into prejudicial error. 

C. The Commission was not required to make findings as td, 
appellant's prior character absent any evidence to support such 
findings. 

Appellant next complains that the Commission somehow 
violated § 5 of the Act by failing to make findings as to his 
character, honor and integrity. § 5 does indeed require the 
determination to be based on the record but in making this 
contention appellant is hoist by his own petard. The simple 
answer is that on the basis of the record there is no com¬ 
petent evidence upon which the Commission could make 

5 The following colloquy from the Oral Argument before the Commission on 
Nov. 15, 1951, p. 57, squarely refutes the contention that the Commission held 
the burden of proof to be on the appellant: 

The Chairman: Just one question here. Do I understand you to say 
that under the Buies of Procedure, as set out under these Canons of Pro¬ 
fessional Ethics adopted by the American Bar Association, that the burden 
of proof is on the respondent to disprove? 

Mr. Connolly: All I can say is that this is what the rules say: Para¬ 
graph 1, page 25: “Complaints need not be in any specified form but 
must set out the facts in sufficent detail to give the respondent a fair 
opportunity to deny and disprove them.’^ That is one of the rules. 

The Chairman: You are not urging the Commission to take the posi¬ 
tion that the burden of disproving the charges is on the respondent? 

Mr. Connolly: No, but the principal reason for calling it to your at¬ 
tention is to point out the complaints need not be in any particular form. 
We haven’t a straight-jacket for prescribing the manner in which a com¬ 
plaint must be filed in disciplinary proceedings. With respect to the bur¬ 
den of proof, that is not pertinent at the present time, but I did empha¬ 
size that fact. • ♦ • 

The entire colloquy in respect to burden of proof is set out in the Ap¬ 
pendix to appellee’s brief, p. 54 et seq. 
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such findings. Appellant chose to stand mute, he ofiPered 
no e\'idence. There being then no favorable evidence of his 
character in the record the want of findings in this regard 
can hardly be cause for complaint. 

D. Appellanl's condud justified the revocation of his right to practice 
before the Commission. 

Appellant next urges that the Commission violated § 9 of 
the Act in imposing a sanction not authorized by law. That 
the Commission has power to revoke an attorney’s right 
to practice before it has been shown supra. Appellant ap¬ 
parently urges that the Commission has no authority to re¬ 
voke for demonstrated breaches of the Canons of Ethics 
in respect to advertising and soliciting of clients. But so¬ 
liciting and advertising have been traditionally considered 
the basis for complete disbarment or other disciplinary ac¬ 
tion, Lenihan v. Com., 165 Ky. 93, 176 SW 948 (1915); Re 
Cohen, 261 ^[ass. 484,159 XE 495 (1928); People v. McCabe, 
18 Colo. 186, 32 P. 280 (1893); People v. Smith, 200 Ill. 442, 
66 XE 27 (1902). Appellant’s conduct in utilizing his 
knowledge of potential claimants obtained in his official 
capacity to advertise his wares and solicit their business is 
reprehensible and demonstrates his unfitness to practice 
before the Commssion and the Commission’s use of the 
Canons of Ethics as standards or guides to inhibit such 
conduct is eminently reasonable. 

The criterion in disciplinary proceedings is as stated by 
this Court in DuJce v. Comm, on Grievances, 65 App. D.C. 
284, 82 F. 2d 890 (1936), quoting In re Adrians, supra, at 

p. 288; 

It is not by way of punishment, however, that the of¬ 
fending attorney is disbarred; but the court in such 
cases exercises its discretion, whether a party whom it 
has formerly admitted to the privilege of an attorney is 
a proper person to be continued on the roll or not.' 

Because of his unethical tactios in utilizing his knowledge 
of claimants to solicit their business the Commission has 
determined that appellant is not a fit person to practice be¬ 
fore its bar. In view of the delicate function it must per- 
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form in the field of international relations, the integrity of 
its bar must be above reproach. The real concern of the 
Bar Association’s Advisory Committee on this score is 
shown in its report. Thus it stated (J.A. 8): 

Funds of another sovereign state, Yugoslavia, are to 
be distributed to approved claimants. The balance of 
any «uch funds left undistributed after adjudication by 
the International Claims Commission would revert to 
Yugoslavia. It would seem essential that no grounds 
should be permitted to exist on which to base a charge 
of improper practices before the International Claims 
Commission. If such charges were to be made by Yugo¬ 
slavia, or by disappointed claimants, the good faith and 
integrity of the United States would be impugned. 

The Commission is charged with the responsibility of pro¬ 
tecting the integrity of its bar, and in its considered judg¬ 
ment in the light of all the circumstances appellant is not a 
fit person to practice before its bar. As the trier of facts 
this determination is particularly within the Commission’s 
discretion, Tulman v. Committee on Admissions and Griev¬ 
ances, 77 U.S. App. D.C. 357, 135 F. 2d 268 (1943); In re 
ChopaJc, 160 F. 2d 886 (C.C.A. 2, 1947), and in reacting 
quickly to stamp out the taint of corruption at its bar it has 
but exercised its lawful responsibilities within the area of 
permissible discretion. As was stated by Judge Morris in 
Hatch v. Ooms, 69 F. Supp. 788 (1947), rev. Dorsey v. 
Kingsland, 84 U.S. App. D.C. 264,173 F. 2d 405, rev. Kings- 
land V. Dorsey, 338 U.S. 318 at p. 803: 

It is urged that disbarment of petitioners is too se¬ 
vere even though their conduct should be considered 
wrongful. That the Commissioner gave consideration 
to an alternate and milder discipline is quite evident 
from the fact that a minority of the Committee recom¬ 
mended only suspension. Having determined, after 
due notice, a fair hearing, and upon substantial evi¬ 
dence, that the petitioners were guilty of gross mis¬ 
conduct, it was in the discretion of the Commissioner 
to determine the proper disciplinary action in accord¬ 
ance with the applicable statute. I can find no abuse of 
such discretion here. 
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E. There is no variance between the charges and the proof as 
reflected in the Commission's Opinion. 

Appellant next contends that there exists here a vari¬ 
ance bet^\'■een the proof and the charges in violation of § 8 
of the Act, 5 use 1007. Thus we are told that of fourteen 
charges the Commission predicated its decision on only one. 
One but need compare the charges (J.A. 86) with the Opin¬ 
ion (J.A. 66) to discover the ba-sic distortion therein. The 
essence of the charge under Canon 27 was that appellant 
had mailed announcements, advertising his availability to 
individuals with whom he had no personal relations. This 
charge is overwhelmingly supported by the evidence and 
the Opinion makes crystal clear that the decision was 
•squarely predicated on this charge and the evidence ad¬ 
duced thereon. Similarly the gravamen of the charge under 
Canon 28 was that on or about January 8, 1951 the appel¬ 
lant sought to stir up litigation by writing the so-called 
“Klausi” letter to various individuals inducing them to file 
claims through him, and further authorizing his associate 
Xeuberger to use his name in a similar attempt. Again the 
evidenc^e oversvhelmingly proves this charge and the Opin¬ 
ion clearly reflects the evidence adduced. Finally, appel¬ 
lant was charged under Canon 16 with inducing a client, 
Ralph B. Belamy, to make false statements in respect to 
his claim by asking him to certify as true, statements which 
the client did not have before him and could not so certify. 
Apparently the proof and finding therein are specific 
enough even for appellant. 

Reference to the Committee reports on the Administra¬ 
tive Procedure Act reveals that the intent of the Congress 
in respect to § 8(b) has been squarely met by the Opinion 
and findings herein. Thus in House Report 1980, Legisla¬ 
tive History, p. 273, the Committee states in reference to 
findings required by 8(b): 

The requirements that the agency must state the rea¬ 
sons or basis for its findings and conclusions means 
that such findings and conclusions must be sufficiently 
related to the record and law as to advise the parties 
and any reviewing court of this record and legal basis. 




29 


Most agencies will do so by opinions which reason and 
relate the issues of fact, law and discretion. State¬ 
ments of reasons however may be long or short as the 
nature of the case and novelty or complaints of the 
issues may require. 

Appellant can hardly claim that the opinion herein does 
not adequately advise both the Court and himself of the 
basis therefor. 

Finally, it might be pointed out that in utilizing the dis¬ 
sent of Commissioner Baker (Brief, p. 51), appellant fails 
to point out that the latter had no diflSculty in finding from 
the proof that appellant was guilty of specified violations 
under the Canons as charged. (J.A. 74.) 

F. There was no violation of § 8B of the Act 5 USC 1007B herein. 

Section 8B, 5 USC 1(K)7, provides: 

(b) Prior to each recommended, initial, or tentative 
decision, or decision upon agency review of the decision 
of subordinate officers the parties shall be atforded a 
reasonable opportunity to submit for the consideration 
of the officers participating in such decisions (1) pro¬ 
posed findings and conclusions, or (2) exceptions to the 
decisions or recommended decisions of subordinate of¬ 
ficers or to tentative agency decisions, and (3) support¬ 
ing reasons for such exceptions or proposed findings 
or conclusions. The record shall show the ruling upon 
each such findings, conclusion, or exception presented. 
All decisions (including initial, recommended, or ten¬ 
tative decisions) shall become part of the record and 
include a statement of (1) findings and conclusions, as 
well as the reasons or basis thereof, upon all the ma¬ 
terial issues of fact, law, or discretion presented on the 
record; and (2) the appropriate rule, order, sanction, 
relief, or denial thereof. 

Appellant next urges that this section of the Act was vio¬ 
lated in that the Commission did not request him to make 
findings. Appellant, of course, did not request the oppor¬ 
tunity to submit findings nor after disdaining to participate 
in the proceedings could he logically do so. Appellant, 
after having refused the cake, now complains that he was 
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not allowed to eat it. Similarly, appellant objects that he 
was given no opportunity to object to findings which he 
flatly states to this Court were proposed by the General 
Counsel. Appellee categorically denies that there is any 
competent showing in this record that the General Counsel 
proposed any findings and further categorically denies that 
such proposed findings were in fact made by the General 
Counsel. In support of appellant’s gratuitous conclusion, 
we are cited (Brief, p. 53) to “Par. 26 and 27, p. 43, Ex¬ 
hibit B i’ of the complaint. This again appears to be a mis- 
citation but in the Joint Appendix, p. 49, Par. 26 and 27, we 
find the alleged basis for this conclusion. There appellant 
is not quite so categorical but rather states he “believes” 
such findings to have been prepared by the General Coun¬ 
sel. Appellant is possessed of incredible naivete in ex¬ 
pecting the Secretary of State, the District Court, or this 
Court, in reviewing the record, to accept as facts appel¬ 
lant’s beliefs or aspirations. In this regard, it i« perhaps 
apposite to note that when appellant wished to assert a fact 
he knew how to do so by means of affidavits (Rec. Ex. JJ). 
Here, he felt evidently no little compunction in translating 
his “belief” into competent evidence. 

The next alleged violation urged by appellant is in re¬ 
spect to the ruling of the appellee upon review of the Com¬ 
mission’-s decision. TTe are told that § 8B of the Act was 
violated in that the appellee did not rule specifically on each 
of the almost innumerable contentions contained in the 
fifty-five page petition for review (J.A. 11-65).® The ap¬ 
pellee as shown in his decision of August 8,1952 (J.A. 82) 
held that in affirming the order of the Commission he had 
considered the recommendations of the Advisory Commit¬ 
tee and the entire record in the case. He further held that 
assuming the applicability of the Administrative Procedure 

6 As an example of the accnraer of this curious document it might be 
pointed out that at .T.A. 12 it quotes extensively from Dorsey v. Kingsland, 
84 X7.S. App. D.C. 264 (1949), withont mentioning that that decision was re¬ 
versed in Kingsland v. Dorsey, 338 I7.S. 318, and further quotes at the same 
page Justice Jackson’s dissenting opinion in that case without mentioning 
that his is a dissenting opinion. 




Act it had been substantially complied with. Nothing more 
was required and to urge that the appellee was required to 
examine each of the innumerable contentions advanced by 
appellant is unrealistic and not in accord with the Act. Sec¬ 
tion 8B of the Act requires a ruling by the agency on ex¬ 
ceptions presented where the case is heard by subordinate 
officers of the agency or where the decision is a tentative 
or recommended decision. But here the Commission itself 
is the agency within the meaning of § 2(a) of the Act which 
provides in pertinent part: 

2. As used in this Act— 

(a) Agency: ‘‘Agency” means each authority 
(whether or not within or subject to review by another 
agency) of the Government of the United States— 

Quite obviously the Commissioners are not subordinate of¬ 
ficers of the Secretary of State within the meaning of 
Section 8(b). As has been shown they are appointed by the 
President, their decision in respect to their primary func¬ 
tion of adjudicating claims is not subject to review and 
while within the Department of State for housekeeping pur¬ 
poses they are clearly an authority within the meaning of 
§ 2(a) supra. 

The rules of the Commission in respect to disciplinary 
proceedings provide for a review by the Secretary of State 
but it is a review by a superior agency of the action of an¬ 
other agency and clearly not subject to the requirements of 
§ 8. This is perhaps most clearly expressed in the authori¬ 
tative Attorney General’s Manual on the Administrative 
Procedure Act upon which, strangely, appellant would rely. 
Thus it states, p. 87: 

Appeals to superior agency. Nothing in section 8 is 
intended to cut off any rights which parties may have 
for appeal to or review by a superior agency. Sen. 
Rep. p. 23 (Sen. Doc. p. 209). The requirements of sub¬ 
section 8(b) as to the form and content of decisions 
do not apply to decisions of a superior agency upon 
such appeal or review of the agency’s decision. 
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The appellee then was not required to make a line by line 
appraisal of appellant’s spurious, exhaustive and exhaust¬ 
ing contentions. He considered the record, he considered 
the recommendations of an Advisory Committee, appointed 
at appellant’s insistence, and ruled on the basic contentions 
advanced by appellant. Nothing more was required. 

G. The Commission's Rules of Procedure governing disciplinary pro¬ 
ceedings were issued in accord wilh § 4 of fhe Act. 5 USC 1003. 

Finally, appellant contends that the rules of procedure 
governing disciplinary proceedings were issued in violation 
of the Act in that they were not published thirty days prior 
to the hearing.’ At the outset, it might be pointed out that 
while appellant seems to regard the five day notice he had 
of the rules a-s an unreasonably short time the record is 
bereft of any suggestion by appellant that he be granted a 
continuance in order to more thoroughly familiarize him¬ 
self with the rules. Appellant had prior to the publication 
of the rules shown himself adept at tactics of delay, it is 
passing strange that he did not seize on this opportunity 
to request further time. Nothing in the pious statement of 
counsel (J.A. p. 159) intimates that a continuance was 
sought on the grounds of insufficient time. The absence of 
any such requests permit the only reasonable inference that 
having sought rules and the Commission having acceded, 
the appellant was embarrassed by his own success. His 
ultimate procedural objection being then removed and hav¬ 
ing no real defense, appellant could but stand mute and 
hope to transfer his tactics to other forums. Appellant’s 
failure to request a continuance leaves him now without 
standing to urge he was prejudiced in this respect. As 
stated in M. H. Ritzwoller Co. v. NLRB, 114 F. 2d 432 (CCA 
7, 1940) at p. 435: 

Also petitioner contends it was not given sufficient time 
to prepare its answer to the complaint as amended at 

• In this connection appellant’s statement (Brief, p. 54) that it was “on this 
ground among others, that one member of the Advisory Committee of private 
lawyers recommended to appellee that the Commission’s order be vacated” 
appears to be an assumption unsupported by that opinion (J.A. 8). 


33 


the commencement of the hearing. True, petitioner 
was allowed one day only, but it does not appear that a 
longer time was requested nor that it was harmed 
thereby. We therefore conclude that petitioner’s con¬ 
tentions with reference to due process must be denied. 

Quite apart from that, however, appellant’s argument in 
respect to the required thirty days publication of the rules 
of procedure is a spurious one. Section 4 of the Act, 5 
use, provides in pertinent part: 

§ 1003. Rule making.—Except to the extent that there 
is involved (1) any military, naval, or foreign affairs 
function of the United States or (2) any matter relat¬ 
ing to agency management or personnel or to public 
property, loans, grants, benefits, or contracts—. 

Notice: publication and contents 

(a) General notice of proposed rule making shall be 
published in the Federal Register (unless all persons 
subject thereto are named and either personally served 
or otherwise have actual notice thereof in accordance 
with law) and shall include (1) a statement of the time, 
place, and nature of public rule making proceedings; 
(2) reference to the authority under which the rule 
is proposed; and (3) either the terms or substance of 
the proposed rule or a description of the subjects and 
issues involved. Except where notice or hearing is re¬ 
quired by statute, this subsection shall not apply to in¬ 
terpretative rules, general statements of policy, rules 
of agency organization, procedure, or practice, or in 
any situation in which the agency for good cause finds 
(and incorporates the finding and a brief statement of 
the reasons therefor in the rules issued) that notice and 
public procedure thereon are impracticable, unneces¬ 
sary, or contrary to the public interest. 

• • • • • 

Time of publication or service of rules 

(c) The required publication or service of any sub¬ 
stantive rule (other than one granting or recognizing 
exemption or relieving restriction or interpretative 
rules and statements of policy) shall be made not less 
than thirty days prior to the effective date thereof ex¬ 
cept as otherwise provided by the agency upon good 
cause found and published with the rule. 
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Thus § 4 of the Act on which appellant relies excepts from 
the notice requirements “rules of agency organization pro¬ 
cedure or practice’’ which these rules quite obviously are 
and further the required thirty days advanced publication 
by its express term-s applies only to “substantive” rules. 
Appellant can hardly transform “rules of procedure” 
(J.A. 176) into substantive rules. 

The basic rule authorizing the Commission to discipline 
attorneys was published December 1950 several months 
prior to the instigation of this proceeding, Rule 300.6, 15 
FR 8676. Appellant cannot take the latter expressly titled 
“rules‘of procedure” designed to afford procedural imple¬ 
mentation to this basic rule and transform them into sub¬ 
stantive rules. Rules of procedure being excepted from the 
requirement of thirty days advance publication and the in¬ 
stant rules being issued prior to the hearing herein and ap¬ 
pellant not having sought a continuance he cannot now 
claim he was injured thereby. 

Appellant finally urges that at the earlier stages prior 
to the actual hearing these rules were not in effect and he 
was thereby prejudiced. Appellant’s argument in this re¬ 
gard again overlooks the rule of prejudicial error enunci¬ 
ated in § 10(e) of the Act. Assuming arguendo that appel¬ 
lant was entitled to rules of procedure from the outset such 
omission was cured by affording him such rules prior to the 
hearing. References to the Committee reports which ac¬ 
companied the Bill makes this clear. Thus Senate Report 
752, Legislative History, states at p. 215: 

The requirement that account shall be taken “of the 
rule of prejudicial error” means that a procedural 
omission which has been cured prior to the finality of 
the action involved by affording the party the pro¬ 
cedure to which he was originally entitled is not a re¬ 
versible error. 

See also the identical language in House Committee Re¬ 
port 1980, Legislative History, p. 280. 

If appellant was injured by the absence of rules up to 
that point, he could then have utilized the rules to supply 
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the alleged procedural deficiencies. If any of the prior pro¬ 
ceedings were not in accord with these rules and we have 
only appellant’s unsupported allegation to thk effect he 
could upon receipt of the rules by amendment or otherwise 
have taken appropriate action to bring his case within the 
rules if in fact he was prejudiced thereby. Appellant, of 
course, did not do so. He did not seek to amend his answer, 
obtain a bill of particulars or otherwise indicate that the 
publication of the rules necessitated new pleadings by him. 
Rather he filed another verbose motion to dismiss with 
prejudice (Rec. Ex. 1-KK), seeking thus to avoid meeting 
the merits of the charges. Examination of the claimed 
variance between the earlier proceedings and the rules con¬ 
tained in this motion reveals the want of merit in this con¬ 
tention. Thus he claims prejudice in that the rules pro¬ 
vided for opportunity for pre-trial procedure and he alleges 
he was accorded none. This in the face of the record which 
reveals that such a pre-trial procedure was had (Record 
Ex. 1-AA). 

Again he claims that the rules provide for a bill of par¬ 
ticulars but he made no request for such a bill. Further he 
contends that he is somehow prejudicial by the rules pro¬ 
vision in respect to the answer to the charges but again he 
did not seek to amend his answer. And then he urged that 
the rules provide that the charges are to be signed by the 
Commission. The charges were issued “By the Commis¬ 
sion” and signed by its Clerk (J.A. 90). Precisely how 
this or the other frivolous allegations of variance contained 
in this Motion prejudiced the appellant we are not advised. 

Appellee has attempted to treat herein those of appel¬ 
lant’s broadside charges which appear to even merit dis¬ 
cussion. Appellant’s obvious effort to raise form over sub¬ 
stance, his frivolous quibbles in lieu of charges of substance 
and finally his complete failure to demonstrate any sub¬ 
stantial departure from the Administrative Procedure Act 
operating to his prejudice, must inevitably lead to the con¬ 
clusion that he has been accorded all his rights under that 
Act assuming its applicability and his complaints therein 
are without the semblance of merit. 
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ra. 

The Administrative Procedure Act Does Not Apply to Dis¬ 
ciplinary Proceedings Conducted by an Administrative 
Agency. 

Appellee has shown supra that in the conduct of the in¬ 
stant proceedings there has been a substantial compliance 
with the Administrative Procedure Act. While the Com¬ 
mission out of an abundance of caution has complied with 
that Act, appellee contends in any event that the Admin¬ 
istrative Procedure Act does not apply to such collateral 
functions as disciplinary proceedings conducted by an ad¬ 
ministrative agency. 

As has been shown supra traditionally proceedings lead¬ 
ing to the revocation of the privilege of practicing before 
an administrative agency have not been surrounded with 
the procedural niceties that appellant insists are so neces¬ 
sary here. Hitherto it has been thought sufficient to sat¬ 
isfy the guarantees of due process if the attorney had no¬ 
tice, opportunity to answer, and a hearing. These, of 
course, have been accorded appellant though ho chose not 
to avail himself of the hearing as an opportunity to refute 
the substantial and indeed overwhelming evidence against 
him. 

Unless, therefore, appellant can find in the Administra¬ 
tive Procedure Act a congressional design to extend the re¬ 
quirements of that Act to proceedings traditionally meas¬ 
ured by the standards of notice and opportunity to answer 
and hearing hi-s contentions in this respect must also fail. 

The Administrative Procedure Act is unquestionably a 
statute of broad applicability. However, with but one ex¬ 
ception, discussed infra, the question of its application to 
such ancillary and collateral proceedings as disciplinary ac¬ 
tions has never been determined. It is appellee’s view, 
however, that «uch proceedings were not embraced within 
the scope of the Act but rather that such matters were by 
common understanding considered to require separate and 
comprehensive treatment. 

The Act itself is drawn along functional lines (Legisla¬ 
tive History, pp. 191, 192, 244, 303), and clearly it would 
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appear that the functions it was designed to regulate are 
those primary functions granted agencies by statute. Thus 
the Act itself provides that the provisions in respect to ad¬ 
judicatory functions are applicable only where “required 
by statute to be determined on the record after opportunity 
for an agency hearing . . (5 TJSC 1004). Similarly, the 

hearing provisions of 5 USC, Sections 1006, 1007, are ap¬ 
plicable to the rule making functions of the agencie« only 
“where rules are required by statute to be made on the rec¬ 
ord after opportunity for an agency hearing . . (5 USC, 

Section 1003). It would appear then that the concern of the 
legislators was directed to the primary statutory functions 
of the agencies where by the nature of their express statu¬ 
tory duties they impinge on private rights. There does not 
appear from the statute or its legislative background a 
similar desire to make the Act applicable in respect to the 
other very collateral functions of the agencies. In particu¬ 
lar it affirmatively appears that the matter of admission to 
practice and disciplinary proceedings was left unaffected by 
the Act, it being the express intention of the proponents of 
the Act to deal -with the subject of practice before adminis¬ 
trative agencies in a subsequent and separate bill. 

There is, of course, no express provision in the Act indi¬ 
cating its applicability to collateral functions such as dis¬ 
ciplinary proceedings nor are we cited by appellant to any 
legislative history confirming this legislative intent. Sec¬ 
tion 6(a) of the Act, 5 USC, Section 1005(a) deals with ap¬ 
pearances. It provides: 

Sec. 6. Except as otherwise provided in this act—(a) 
Appearance: Any person compelled to appear in per- 
■son before any agency or representative thereof shall 
be accorded the right to be accompanied, represented, 
and advised by counsel or, if permitted by the agency, 
by other qualified representative. Every party shall 
be accorded the right to appear in person or by or with 
counsel or other duly qualified representative in any 
agency proceeding. So far as the orderly conduct of 
public business permits, any interested person may ap¬ 
pear before any agency or its responsible officers or 
employees for the presentation, adjustment, or de- 
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termination of any issue, request, or controversy in any 
proceeding (interlocutory, summary, or otherwise) or 
in connection with any agency function. Every agency 
shall proceed with reasonable dispatch to conclude any 
matter presented to it except that due regard shall be 
had for the convenience and necessity of the parties or 
their representatives. Nothing herein shall be con¬ 
strued either to grant or to deny to any person who is 
not a lawyer the right to appear for or represent others 
before any agency or in any agency proceeding. 

But reference to the background of this section but con¬ 
firms the argument that the Act was not intended to apply 
to regulation of practice before the agencies. Thus in the 
debater on the bill (Legislative History, p. 317) Senator 
McCarran read with approval the comments of the Attor- 
nev General who stated with reference to this Section: 

This subsection does not deal tvith, or in any icay 
qualify, the present poicer of an apency to regulate 
practice at its bar. It expressly provides, moreover, 
that nothing in the Act shall be construed either to 
grant or to deny the right of non-lawyers to appear be¬ 
fore agencies in a representative capacity. Control 
over this matter remain-s in the respective agencies. 
(Emphasis supplied) 

There being therein no qualification upon the existing 
power of an agency to regulate practice it is difficult to com¬ 
prehend the argument that the Act does lay qualifications 
on this power. 

Again, the summary of the background of Section 6(a), 
contained in the Attorney General’s Manual, supra, is most 
persuasive. There, at pages 65-66, it is stated : 

More broadly, section 6(a) leaves intact the agencies’ 
control over both lawyers and non-lawyers who prac¬ 
tice before them. The reports of the Senate and House 
Judiciary Committees contain expressions of opinion 
to the effect that, as to lawyers desiring to practice 
before an agency, the agency should normally require 
no more than a statement from a lawyer that he is in 
good standing before the courts. Sen. Rep. p. 19; H. R. 
Rep. p. 32 (Sen. Doc. pp. 205, 264). However, the leg- 
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islative history leaves no doubt that the Congress in¬ 
tended to keep unchanged the agencies’ existing powers 
to regulate practice before them. When the House 
Committee on the Judiciary held hearings in 1945 on 
H. R. 1203 (79th Cong., 1st sess.), which, under the title 
of S. 7, was enacted as the Administrative Procedure 
Act, the Committee was specifically aware of the fact 
that H. R. 1203 contained no provision relating to at¬ 
torneys practicing before agencies, while H. R. 339, 
and H. R. 1117, also pending before the Committee, 
contained such provisions. House Hearings (1945), p. 
34 (Sen. Doc. p. 80). Finally, during the House debate 
on S. 7, Representative Kefauver offered the following 
amendment to section 6: 

Any member of the bar who is in good standing 
and who has been admitted to the bar of the Su¬ 
preme Court of the United States or of the highest 
court of the State of his or her residence shall be 
eligible to practice before any agency: Provided, 
however, That an agency shall for good cause be 
authorized by order to suspend or deny the right 
to practice before such agency. 

The amendment was rejected by the House, apparently 
on the ground that the subject should be covered by 
separate legislation. 92 Cong. Rec. 5666-8 (Sen. Doc. 
pp. 401-405). 

It is clear, therefore, that the existing powers of the 
agencies to control practice before them are not 
changed by the Administrative Procedure Act. For 
example, an agency may exclude, after notice and op¬ 
portunity for hearing, persons of improper character 
from practice before it. Goldsmith v. Board of Tax Ap¬ 
peals, 270 U.S. 117 (1926), or exclude parties or coun¬ 
sel from participation in proceedings by reason of un¬ 
ruly conduct, 0km v. Securities and Exchange Com¬ 
mission, 137 F. (2d) 398 (C.C.A. 2, 1943), or impose 
reasonable time limits during which former employees 
may not practice before the agency. 

With respect to the summary above quoted it is perhaps 
apposite to note that since the enactment of the Adminis¬ 
trative Procedure Act several bills have been introduced in 
Congress seeking to regulate admissions and disciplinary 
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proceedings before the agencies (H. R. 7100, H. R. 8201, 
Slst Cong., 2nd sess.; H. R. 3097, 82nd Cong., 1st sess.). 
These bills but confirm Judge Morris’s Opinion in Camp v. 
Herzog, supra, when he concluded that the subject of prac¬ 
tice before agencies was left untouched by the Administra¬ 
tive Procedure Act, stating at p. 138: 

Admittedly the Administrative Procedure Act did not 
undertake to provide for procedures relative to the ad¬ 
mission to practice before administrative agencies. As 
has been repeatedly stated, it was considered that that 
subject deserves and requires independent and com¬ 
prehensive treatment and probably no subject has re¬ 
ceived more continued effort, so far without success, to 
accomplish by legislative enactment some uniformity 
and desirable standards of admission and disciplinary 
action than has this problem of practice before admin¬ 
istrative agencies. 

It would appear therefore that the Administrative Pro¬ 
cedure Act was not designed to include within its scope dis¬ 
ciplinary proceedings but rather, as has been shown, this 
matter was considered to be the subject of subsequent leg¬ 
islation. 

Appellant next urges that the provisions of 22 USC, 
1623(j) require a holding that the Administrative Pro¬ 
cedure Act applies to the instant disciplinary proceeding. 
That subsection provides: “The Commission shall comply 
with the provisions of the Administrative Procedure Act of 
1946,'except as otherwise specifically provided by this Act.” 
This provision we are told (Brief p. 25) was inserted to 
make doubly sure that the Commission complied with the 
Act in all its adjudicatory functions. This statement is 
hardly consistent with appellant’s testimony before the 
Senate Subcommittee considering the bill when he explained 
that the reason for this provision was to remove doubt 
about the Commission’s engaging in foreign affairs func¬ 
tions within the exceptions of Sections 4 and 5 of the Ad¬ 
ministrative Procedure Act. Thus he stated: 

In the provisions as to rule making, which is section 
1003 of the Administrative Procedure Act, the act spe- 
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cifically exempts ‘foreign affairs’ functions of the 
United States. In the provisions a« to adjudications, 
the Administrative Procedure Act contains an excep¬ 
tion as to the ‘conduct of foreign affairs functions.’ 

Would the proposed commission be engaged in ‘foreign 
affairs’ or the ‘conduct of foreign affairs functions’? 
The Department believes not. But if this be a matter 
of doubt, and if it ie desirable that the commission be 
clearly subject to Sections 1003 and 1004 of the Ad¬ 
ministrative Procedure Act of 1946, as the Department 
believes it should be, the purpose can, in our view, be 
accomplished by modifying the House amendment as 
follows: 

The Commission shall comply with the provisions of 
the Administrative Procedure Act of 1946 except as 
otherwise specifically provided by this Act. (p. 3, 
Hearings Before a Subcommittee of the Committee on 
Foreign Relations, U. S. Senate, 81st Cong., 1st Sess. 
on S. 1074.) 

Thus it would appear that appellant himself advised the 
Committee that what is now 22 USC 1623(j) was inserted 
so as to remove any doubt that in the exercise of its pri¬ 
mary function, i. e., adjudicating claims, the Commission 
would comply with the Act, but in proving this appellant 
proves nothing. Agencies concededly must comply with the 
Act with respect to their principal functions. What is in 
issue here is whether there was any intent that they must 
similarly comply with respect to their ancillary functions. 
Appellant offers not the remotest evidence that the applica¬ 
bility of the Act to disciplinary proceedings was ever con¬ 
sidered by the legislators. Quite obviously their concern 
was limited to the procedures to be followed by the Com¬ 
mission in respect to its function in adjudicating claims and 
there is no showing of a similar concern about the pro¬ 
cedures in respect to disciplinary proceedings. 

Finally, appellant would urge that under the decision of 
the Supreme Court in Won^ Yang Sung v. McGrath, 339 
U.S. 33 (1950), disciplinary proceedings must be held under 
the Administrative Procedure Act. In appellee’s view ap¬ 
pellant would read more into that decision than the court 
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stated. The court there held that the Immigration Service 
in deportation proceedings must conform to the Act with 
particular reference to the separation of functions. There 
the inspector who presided at the hearing also presented 
the evidence but in so holding the court was careful to dis¬ 
tinguish that situation from one such as the instant matter 
where the agency itself hears the case, stating at p. 52: 

Section 8(a) qualifies as presiding officers at hearings, 
the agency and one or more of the members of the body 
comprising the agency, and it also leaves untouched any 
others whose responsibilities and duties as hearing of¬ 
ficers are established by other statutory provisions but 
if hearings are to be had before employees whose re¬ 
sponsibility and authority is derived from a lesser 
source, they must be examiners whose independence 
ahd tenure are so guarded by the Act as to give the as¬ 
surance of neutralitv which Congress thought would 
guarantee the impartiality of the administrative 
process. 

It i-s apparent therefore that the court was confronted with 
an entirely different hearing procedure there than the in¬ 
stant one. 

Appellant would read the broad language of the Sung 
case to hold that all hearings required by due process must 
be held in accord with the terms of the Act, yet promptly 
following the Sung decision Congress by Public Law 843, 
81st Cong., 2nd Sess., exempted the Immigration Service 
from compliance with the Act. If, as appellant would read 
the Sung decision, due process requires an Administrative 
Procedure Act hearing, then it would appear that this 
statute would be unconstitutional. The contrary has been 
held in two circuits, Barber v. Yanish, 196 F. 2d, 53 
(CA 9, 1952); Belizaro v. Zimmerman^ CA 3, No. 10847, 
decided Nov. 4, 1952. Further, this Court, in McGrath v. 

Potash et al., -IT. S. App. D. C.-, 199 Fed. 2nd 166 

(1952), expressly recognized that a due process hearing 
does not necessarily require a hearing under the Adminis¬ 
trative Procedure Act. There, the District Court had en¬ 
joined the appellant from conducting a hearing not in ac- 


43 


cord with the Administrative Procedure Act. Subsequent 
to the injunction the Immigration Service was, as stated, 
taken out of the Administrative Procedure Act. From a re¬ 
fusal of the District Court to vacate its injunction the gov¬ 
ernment appealed. This court ordered the injunction va¬ 
cated and in so doing refuted the contention of the ap¬ 
pellees that they could not get a due process hearing unless 
it was held under the Administrative Procedure Act, stat¬ 
ing at page 167: 

While Potash and Doyle say that the later act of Con¬ 
gress is itself unconstitutional, their real contention is 
that without the Administrative Procedure Act thev 
will not be accorded due process of law in the hearings 
which are proposed for them. But we cannot tell, in 
advance of the hearings, whether they will or will not 
conform to constitutional requirements. While the 
Administrative Procedure Act does prescribe pro¬ 
cedure which conforms to due process of law, it is not 
the only consideration which impels hearing official's to 
conform to the Constitution. The absence of that one 
statute does not necessarily mean, or even indicate, that 
due process will not be accorded. (Emphasis supplied.) 

It would appear, therefore, that the argument premised on 
the Sung decision, that one can obtain a due process hearing 
only if held under the terms of the Admini-strative Pro¬ 
cedure Act has been considered and rejected by this court. 
Clearly then, due process is not a variable concept to be 
changed from time to time by legislative enactment. Rather, 
it is a fundamental principal embodying the concepts of 
notice, opportunity to answer, and a hearing and its re¬ 
quirements have been met herein. Appellant, as has been 
shown, was given a hearing in complete accord with the 
Administrative Procedure Act. However, in view of the 
fact that the -subject of agency regulation of practice before 
its bar was expressly left untouched by the Administrative 
Procedure Act, and in view of the fact that due process 
does not necessarily require a hearing in accord with the 
terms of that Act, it is submitted that the Commission in 
the instant case need not have complied with the Act even 
though in point of fact it did so comply. 
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CONCLUSION 

Appellant, an attorney, has been found to have committed 
serious violations of the Canons of the Professional Ethics 
of the American Bar Association. The decision of the Com¬ 
mission vras affirmed not only by the Secretary of State and 
the Lower Court but by an independent committee of mem¬ 
bers of the District Bar appointed at appellant’s request. 
At the hearing on these charge« appellant stood mute and 
in no way controverted the overwhelming evidence adduced 
against him. The basis of this appeal is that he has been 
denied his procedural rights. Appellant, however, has 
made no showing of prejudicial error, whether his rights be 
measured by the requirements of notice, opportunity to 
answer, and a hearing on the record or the more precise re¬ 
quirements of the Administrative Procedure Act. Under 
these circumstances, it is submitted the judgment of the 
Lower Court should be affirmed. 

Chables M. Irelan, 

United States Attorney. 

WiLLi.^.M R. Glendon, 
Assistant United States Attorney. 
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APPENDIX TO APPELLEE'S BRIEF 

Pertinent provisions of the Administrative Procedure 
Act, 5 U.S.C. 1001, et seq., are as follows: 

Definitions 

Sec. 2. 5 U.S.C. 1001. As used in this Act— 

(a) Agency. —‘‘Agency” means each authority (whether 
or not -within or subject to review by another agency) of 
the Government of the United States other than Congress, 
the courts, or the governments of the possessions, Terri¬ 
tories, or the District of Columbia. 

• ••••••••• 

Rule Making 

Sec. 4. 5 U.S.C. 1003. Except to the extent that there is 
involved (1) any military, naval, or foreign affairs function 
of the United States or (2) any matter relating to agency 
management or personnel or to public property, loans, 
grants, benefits, or contracts— 

(a) Notice. —General notice of proposed rule making 
shall be published in the Federal Register (unless all per¬ 
sons subject thereto are named and either personally served 
or otherwise have actual notice thereof in accordance -with 
law) and shall include (1) a statement of the time, place, 
and nature of public rule making proceedings; (2) refer¬ 
ence to the authority under which the rule is proposed; and 
(3) either the terms or substance of the proposed rule or a 
description of the subjects and issues involved. Except 
where notice or hearing is required by statute, this subsec¬ 
tion shall not apply to interpretative rules, general state¬ 
ments of policy, rules of agency organization, procedure, or 
practice, or in any situation in -which the agency for good 
cause finds (and incorporates the finding and a brief state¬ 
ment of the reasons therefor in the rules issued) that no¬ 
tice and public procedure thereon are impracticable, un¬ 
necessary, or contrary to the public interest. 

• ••••••••• 
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(c) Effective dates. —The required publication or serv¬ 
ice of any substantive rule (other than one granting or rec¬ 
ognizing exemption or relieving restriction or interpreta¬ 
tive rules and statements of policy) shall be made not less 
than thirty days prior to the effective date thereof except 
as otherwise provided by the agency upon good cause found 
and published with the rule. 

Adjudication 

Sec. 5. 5 U.S.C. 1004. In every case of adjudication re¬ 
quired by statute to be determined on the record after op¬ 
portunity for an agency hearing, except to the extent that 
there is involved (1) any matter subject to a subsequent 
trial of the law and the facts de novo in any court; (2) the 
selection or tenure of an officer or employee of the United 
States other than examiners appointed pursuant to section 
11; (3) proceedings in which decisions rest solely on in¬ 
spections, tests, or elections; (4) the conduct of military, 
naval, or foreign affairs functions; (5) cases in which an 
agency is acting as an agent for a court; and (6) the cer¬ 
tification of employee representatives— 

• **•*•«••• 

(b) Procedure. —The agency shall afford all interested 
parties oportunity for (1) the submission and considera¬ 
tion of facts, arguments, offers of settlement, or proposals 
of adjustment where time, the nature of the proceeding, 
and the public interest permit, and (2) to the extent that 
the parties are unable so to determine any controversy by 
consent, hearing, and decision upon notice and in conform¬ 
ity with sections 7 and 8. 

(c) Separation of functions. —The same officers who 
preside at the reception of evidence pursuant to section 7 
shall make the recommended decision or initial decision re¬ 
quired by section 8 except where such officers become un¬ 
available to the agency. Save to the extent required for 
the disposition of ex parte matters as authorized by law, 
no such officer shall consult any person or party on any 
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fact in issue unless upon notice and opportunity for all 
parties to participate; nor shall such ofiBcer be responsible 
to or subject to the supervision or direction of any officer, 
employee, or agent engaged in the performance of investi¬ 
gative or prosecuting functions for any agency. No officer, 
employee, or agent engaged in the performance of investi¬ 
gative or prosecuting functions for any agency in any case 
shall, in that or a factually related case, participate or 
advise in the decision, recommended decision, or agency 
review pursuant to section 8 except as witness or counsel 
in public procedings. This subsection shall not apply in 
determining applications for initial licenses or to proceed¬ 
ings involving the validity or application of rates, facili¬ 
ties, or practices of public utilities or carriers; nor shall 
it be applicable in any manner to the agency or any mem¬ 
ber or members of the body comprising the agency. 

• **•*••••• 

Ancillary Matters 

Sec. 6. 5 U.S.C. 1005. Except as otherwise provided in 
this Act— 

(a) Appearance. —Any person compelled to appear in 
person before any agency or representative thereof shall 
be accorded the right to be accompanied, represented, and 
advised by counsel or, if permitted by the agency, by other 
qualified representative. Every party shall be accorded 
the right to appear in person or by or with counsel or other 
duly qualified representative in any agency proceeding. 
So far as the orderly conduct of public business permits, 
any interested person may appear before any agency or its 
responsible officers or employees for the presentation, ad¬ 
justment, or determination of any issue, request, or con¬ 
troversy in any proceeding (interlocutory, summary, or 
otherwise) or in connection with any agency function. 
Every agency shall proceed with reasonable dispatch to 
conclude any matter presented to it except that due regard 
shall be had for the convenience and necessity of the par¬ 
ties or their representatives. Nothing herein shall be con¬ 
strued either to grant or to deny to any person who is not 



a lawyer the right to appear for or represent others before 
any agency or in any agency proceeding. 

(b) Inn'estigations. —Xo process, requirement of a re¬ 
port, inspection, or other investigative act or demand shall 
be issued, made, or enforced in any manner or for any 
purpose except as authorized by law. Every person com¬ 
pelled to submit data or evidence shall be entitled to retain 
or, on payment of lawfully prescribed costs, procure a copy 
or transcript thereof, except that in a nonpublic investiga¬ 
tory' proceeding the witness may for good cause be limited 
to inspection of the oflScial transcript of his testimony. 

(c) SuBPEXAS.—Agency subpenas authorized by law shall 
be issued to any party upon request and, as may be re¬ 
quired by rules of procedure, upon a statement or showing 
of general relevance and reasonable scope of the evidence 
sought. Upon contest the court shall sustain any such sub- 
pena or similar process or demand to the extent that it is 
found to be in accordance with law and, in any proceeding 
for enforcement, shall issue an order requiring the appear¬ 
ance of the witness or the production of the evidence or 
data within a reasonable time under penalty of punishment 
for contempt in case of contumacious failure to comply. 

(d) Denials. —Prompt notice shall be given of the denial 
in whole or in part of any written application, petition, or 
other request of any interested person made in connection 
with any agency proceeding. Except in affirming a prior 
denial or where the denial is self-explanatory, such notice 
shall be accompanied by a simple statement of procedural 
or other grounds. 

Heabings 

Sec. 7. 5 U.S.C. 1006. In hearings which section 4 or 5 
requires to be conducted pursuant to this section— 

(a) Peesiding officebs. —There shall preside at the tak¬ 
ing of evidence (1) the agency, (2) one or more members 
of the body which comprises the agency, or (3) one or more 
examiners appointed as provided in this Act; but nothing 
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in this Act shall be deemed to supersede the conduct of 
specified classes of proceedings in whole or part by or be¬ 
fore boards or other officers specially provided for by or 
designated pursuant to statute. The functions of all pre¬ 
siding officers and of officers participating in decisions in 
conformity with section 8 shall be conducted in an impar¬ 
tial manner. Any such officer may at any time withdraw 
if he deems himself disqualified; and, upon the filing in 
good faith of a timely and sufficient affidavit of personal 
bias or disqualification of any such officer, the agency shall 
determine the matter as a part of the record and decision 
in the case. 

Decisions 

Sec. 8. 5 U.S.C. 1007. In cases in which a hearing is re¬ 
quired to be conducted in conformity with section 7— 

(a) Action by subobdinates. —In cases in which the 
agency has not presided at the reception of the evidence, 
the officer who presided (or, in cases not subject to sub¬ 
section (c) of section 5, any other officer or officers quali¬ 
fied to preside at hearings pursuant to section 7) shall 
initially decide the case or the agency shall require (in 
specific cases or by general rule) the entire record to be 
certified to it for initial decision. Whenever such officers 
make the initial decision and in the absence of either an 
appeal to the agency or review upon motion of the agency 
within time provided by rule, such decision shall without 
further proceedings then become the decision of the agency. 
On appeal from or review of the initial decisions of such 
officers the agency shall, except as it may limit the issues 
upon notice or by rule, have all the powers which it would 
have in making the initial decision. Whenever the agency 
makes the initial decision without having presided at the 
reception of the evidence, such officers shall first recom¬ 
mend a decision except that in rule making or determining 
applications for initial licenses (1) in lieu thereof the 
agency may issue a tentative decision or any of its respon¬ 
sible officers may recommend a decision or (2) any such 
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procedure inav be omitted in any case in which the agency 
finds upon the record that due and timely execution of its 
functions imperatively and unavoidably so requires. 

(b) Submittals axd decisions. —Prior to each recom¬ 
mended, initial, or tentativ’e decision, or decision upon 
asrencv review of the decision of subordinate officers the 
parties shall be afforded a reasonable opportunity to sub¬ 
mit for the consideration of the officers participating in 
such decisions (1) proposed findings and conclusions, or 

(2) exceptions to the decisions or recommended decisions 
of subordinate officers or to tentative agency decisions, and 

(3) supporting reasons for such exceptions or proposed 
findings or conclusions. The record shall show the ruling 
upon each such finding, conclusion, or exception presented. 
All decisions (including initial, recommended, or tentative 
decisions) shall become a part of the record and include a 
statement of (1) findings and conclusions, as well as the 
reasons or basis therefor, upon all the material issues of 
fact, law, or discretion presented on the record; and (2) 
the appropriate rule, order, sanction, relief, or denial 
thereof. 

• **•*•*••• 

Judicial Keview 

Sec. 10. 5 U.S.C. 1009. Except so far as (1) statutes 
preclude judicial review or (2) agency action is by law 
committed to agency discretion— 

• **•*•*••• 

(e) Scope of review.— So far as necessary to decision 
and where presented the reviewing court shall decide all 
relevant questions of law, interpret constitutional and 
statutory provisions, and determine the meaning or appli¬ 
cability of the terms of any agency action. It shall (A) 
compel agency action unlawfully withheld or unreasonably 
delayed; and (B) hold unlawful and set aside agency ac¬ 
tion, findings, and conclusions found to be (1) arbitrary, 
capricious, an abuse of discretion, or otherwise not in ac¬ 
cordance ^vfith law; (2) contrary to constitutional right, 
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power, privilege, or immunity; (3) in excess of statutory 
jurisdiction, authority, or limitations, or short of statu¬ 
tory right; (4) without observance of procedure required 
by law; (5) unsupported by substantial evidence in any 
case subject to the requirements of sections 7 and 8 or 
othenvise reviewed on the record of an agency hearing 
provided by statute; or (6) unwarranted by the facts to 
the extent that the facts are subject to trial de novo by the 
reviewing court. In making the foregoing determinations 
the court shall review the whole record or such portions 
thereof as may be cited by any party, and due account shall 
be taken of the rule of prejudicial error. 

• * * 

Pertinent provisions of the International Claims Settle¬ 
ment Act of 1949, 22 XJ.S.C. 1621, are as follows: 

• **••*•••• 

Sec. 3(a). 22 XJ.S.C. 1622(a). There is hereby estab¬ 
lished in the Department of State a commission to be 
known as the International Claims Commission of the 
United States (hereinafter referred to as the “Commis¬ 
sion”) and to be composed of three persons, to be ap¬ 
pointed by the President by and with the advice and con¬ 
sent of the Senate. One of such members shall be desig¬ 
nated bv the President as the Chairman of the Commission 
and each shall receive compensation at the rate of $15,000 
per annum. Two members of the Commission shall con¬ 
stitute a quorum for the transaction of business. Any 
vacancy that may occur in the membership of the Commis¬ 
sion shall be filled in the same manner as in the case of an 
original appointment: Provided, That in the event of the 
death, resignation, absence, or disability of a member, the 
President may designate an acting member from among 
persons in the judicial or in the executive branch of the 
Government (including employees of the Commission), 
who possess the qualifications prescribed by this subsec¬ 
tion, to temporarily perform without additional compen¬ 
sation the duties of the member until a successor is ap- 
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pointed or tbe absence or disability of the member shall 
cease. 

(c) The Commission may prescribe such rules and regu¬ 
lations as may be necessary to enable it to carry out its 
functions, and may delegate functions to any member, offi¬ 
cer, or employee of the Commission. • • • 

Sec. 4(a). 22 U.S.C. 1623. The Commission shall have 
jurisdiction to receive, examine, adjudicate, and render 
final decisions with respect to claims of the Government of 
the United States and of nationals of the United States 
inchided within the terms of the Yugoslav Claims Agree¬ 
ment of 1948, or included within the terms of any claims 
agreement hereafter concluded between the Government of 
the United States and a foreign government (exclusive of 
governments against which the United States declared the 
existence of a state of war during "World War II) similarly 
providing for tlie settlement and discharge of claims of the 
Gox’ernment of the United States and of nationals of the 
United States against a foreign government, arising out of 
the nationalization or other taking of property, by the 
agreement of the Government of the United States to ac¬ 
cept from that government a sum in en bloc settlement 
thereof. In the decision of claims under this Act, the Com¬ 
mission shall apply the following in the following order: 
(1) The provisions of the applicable claims agreement as 
provided in this subsection; and (2) the applicable prin¬ 
ciples of international law, justice, and equity. 

• **••••••• 

(h) The Commission shall notify all claimants of the ap¬ 
proval or denial of their claims, stating the reasons and 
grounds therefor, and, if approved, shall notify such claim¬ 
ants of the amount for which such claims are approved. 
Any claimant whose claim is denied, or is approved for less 
than the full amount of such claim, shall be entitled, under 
such regulations as the Commission may prescribe, to a 
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hearing before the Commission, or its duly authorized rep¬ 
resentatives, with respect to such claim. Upon such hear¬ 
ing, the Commission may affirm, modify, or revise its 
former action with respect to such claim, including a denial 
or reduction in the amount theretofore allowed with re¬ 
spect to such claim. The action of the Commission in al¬ 
lowing or denying any claim under this Act shall be final 
and conclusive on all questions of law and fact and not 
subject to review by the Secretary of State or any other 
official, department, agency, or establishment of the United 
States or by any court by mandamus or otherwise. 

(j) The Commission shall comply with the provisions of 
the Administrative Procedure Act of 1946 except as other¬ 
wise specifically provided by this Act. 

• • * 

Pertinent provisions of the Commission’s rules as set 
out in 15 F.R. 8675, 8676 December 7, 1950 are as follows: 

§ 300.4 Appearcmce. (a) An individual may appear in 
a claim proceeding in his own behalf; a member of a part¬ 
nership may represent the partnership; a bona fide officer 
of a corporation, trust, or association may represent the 
corporation trust, or association; any officer or employee 
of the United States Department of Justice, when desig¬ 
nated by the Attorney General of the United States, may 
represent the United States in a claim proceeding. 

(b) A person may be represented in a claim proceeding 
by an attorney at law admitted to practice before the 
Supreme Court of the United States or the highest court 
of any State or Territory of the United States, the United 
States Court of Appeals for the District of Columbia, or 
the United States District Court for the District of Colum¬ 
bia, provided said attorney files with the Commission an 
affidavit to the effect that he is so admitted, that he has 
been retained to represent the claimant, and that he has 
read, understands and will abide by the provisions of sec¬ 
tion 4 (f) of the act. In addition the attorney shall file 



54 


with the Commission a written authorization from the 
claimant to represent him in the proceeding. 

*••••••••• 

§ 300.6 Suspension of attorneys. The Commission may 
censure, suspend, or revoke the right of any attorney to 
appear before the Commission in any claim proceeding 
if it finds that such attorney has concealed any material 
facts with reference to his legal qualifications, profes¬ 
sional standing, character or integrity, has failed to con- 
fomi to recognized standards of professional conduct, or 
has violated the provisions of section 4 (f) of the act. 

• #•••••••• 

Record of oral argument before the Commission on 
November 15, 1951, commencing at page 57: 

Mr. Coxxolly: I might refer at this point to the pub¬ 
lished Canons of the American Bar Association and the 
Rules of Procedure and I think the respondent has 
adopted these, particularly the Rules of Procedure, with 
respect to the conduct of disciplinary proceedings. Ref¬ 
erence is made in your Answer to the Rules of Procedure 
of the American Bar Association and under the Rules— 

Rule 31, headed “Complaints, (1) Complaints need not be 
in any specified form but must set out facts in sufiScient 
detail to give respondents a fair opportunity to deny and 
disprove them”. In other words, under the Rules, the re- i 
spondent must disprove the charges. It is submitted that 
here the respondent is fully apprised as to the nature of 
the charges. * * * . 

The Chairmax: Just one question here. Do I under- 
stand YOU to sav that under the Rules of Procedure, as ! 

set out under these Canons of Professional Ethics adopted j 

bv the American Bar Association, that the burden of 
proof is on the respondent to disprove? 

,Mr. Coxxolly: All I can say is that this is what the 
rules say: Paragraph 1, page 25: “Complaints need not i 
be in any specified form but must set out the facts in suffi¬ 
cient detail to give the respondent a fair opportunity to 
deny and disprove them.” That is one of the rules. j 
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The Chaieman: You are not urging the Commission to 
take the position that the burden of disproving the charges 
is on the respondent? 

Mr. Connolly: No, but the principal reason for calling 
it to your attention is to point out the complaints need not 
be in any particular form. We haven’t a straight-jacket 
for prescribing the manner in which a complaint must be 
filed in disciplinary proceedings. With respect to the 
burden of proof, that is not pertinent at the present time, 
but I did emphasize that fact. • • • 

• •*•*••••• 

Record of Argument before the Commission on Decem¬ 
ber 3, 1951, commencing on Page A3: 

Mr. Parkinson: * * • It would appear that counsel for 
the Commission is likewise confused. He stated that he 
has no power to agree on anything, in fact even sug¬ 
gested—I don’t wish to quote him incorrectly—in his 
opinion the burden of proof is on the defendant, which is 
only contrary to such an Act. So, before proceeding on 
the motions, we feel that we are entitled to a direct ruling 
by this Commission as to what rules are applicable and 
what procedures we are following. 

• • • 

Page A 18: 

Mr. Baker: I’d like to say, as Mr. Parkinson made the 
statements this morning, saying he didn’t want to mis¬ 
quote the General Counsel but that he understood that the 
General Counsel had made some statement that would put 
the burden of proof in this proceeding on Mr. Herman, 
I was present at the time the General Counsel made the 
statement and I think that was a reasonable conclusion 
that Mr. Parkinson got from what was said. I want to 
make it crystal clear, as one member of the Commission, 
that the burden of proof is on the General Counsel to 
prove these charges. The burden of proof is not on Mr. 
Herman. 

Mr. Connolly: I’d like to— 

Mr. Parkinson: I’d like the record to show that. 
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Mr, Connolly: I’d like to reserve any comment on that 
because I’m not prepared this morning to argue the merits 
as to where the burden of proof lies. 

Mr. Baker: I’m just speaking as one member of the 
Commission, and I want the record to show that. 

Mr. Connolly : I expect that we will present to the Com¬ 
mission the law that we think is applicable at the time 
of the presentation of the evidence and particularly in 
connection with the filing of any briefs after the hearing 
is over. But we find in different jurisdictions throughout 
the' country there is a different viewpoint with respect to 
the burden of proof in a disciplinary proceeding against 
an attorney. 

Mr. Baker: Well, Mr. Connolly, there might be disagree¬ 
ment as to the degree of proof required, but there cer¬ 
tainly can be no dispute in my mind as to where the burden 
of proof is. 

Mr. Connolly: I think perhaps the Commission, with¬ 
out passing on it at this time— 

Mr. Baker: I’m not passing on it. 

Mr. Connolly: We find in some jurisdictions the burden 
is on the attorney charged with unprofessional conduct to 
come forward and show he was not in fact guilty of un¬ 
professional conduct. I merely mention that in passing. 
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The Administrative Procedure Act is a basic and funda¬ 
mental enactment unquestionably of broad applicability. 
This case raises a novel issue of great public importance as 
to whether the Administrative Procedure Act, and, par¬ 
ticularly, Secs. 5, 7, and 8 thereof, is applicable to discip¬ 
linary proceedings conducted by agencies of the United 
States against attorneys. This was a key issue before the 
International Claims Commission of the United States, the 
committee of the District of Columbia Bar Association, the 
appellee, and the District Court. 

The question is one of first impression in the courts. It 
is a matter of prime importance in the relationship of the 
Federal agencies and the bar. Since enactment of the Ad- 
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niinistrative Procedure Act, the Federal agencies, lead by 
the Treasury Department and the Patent Office—the agen¬ 
cies having the largest bars—have complied with Secs. 5, 7, 
and S of the Administrative Procedure Act in disciplinary 
matters on the manifest theory that the Act applied (Ap¬ 
pellant's Reply Brief, p. 11; ibid, Appendix “B”, contain¬ 
ing list of citations to the disciplinary rules of Federal 
agencies). In its Opinion in this case, the Court seems to 
hold that Secs. 5 (adjudication), 7 and 8 (hearing and deci¬ 
sion) of the Administrative Procedure Act are not appli¬ 
cable to disciplinary proceedings against attorneys by Fed¬ 
eral agencies, a holding which aj^pears to be contrary to 
actual practice since 1946, casting doubt upon the adminis¬ 
trative construction of the Administrative Procedure Act 
by the Federal agencies, and weakening statutory safe¬ 
guards which both the agencies and the bar have sought 
zealously to protect. This Court has moved to strike down 
an established structure of procedural rights extended by 
the Federal agencies which, prior to this case, has never 
been questioned. In effect, this Court rules that as between 
Goldsmith v. Board of Tax Appeals, 270 U. S. 117, decided 
in 1926, and H. R. 8201, 81st Cong., 2d Sess. and H. R. 3097, 
82nd Cong., 1st Sess., two administrative practitioners’ 
bills which failed of passage, nothing had transpired which 
would extend to attorneys as a class, as distinguished from 
other persons, protection from the abridgement of rights 
by administrative agencies which the Administrative Pro¬ 
cedure Act was designed to prevent. 

The Opinion of this Court finds that Sec. 6(a) of the Ad¬ 
ministrative Procedure Act did not qualify the pre-existing 
power of any agency to regulate practice at its bar. While 
Sec. 6(a) does not provide so in terms, a quotation from 
Senator McCarran during the debate on the bill is cited by 
the Court as supporting legislative history. We point out, 
in all earnestness, that the issue in this case, before this 
Court and in all prior stages, has not been whether the In¬ 
ternational Claims Commission did or did not have power, 
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by virtue of the Administrative Procedure Act, to discip¬ 
line attorneys; but, assuming that the Commission acquired 
power to discipline attorneys by proper exercise of its rule 
making power, the Commission was, nevertheless, required 
by law, in exercising its power, to comply with Secs. 5, 7, 
and 8 of the Administrative Procedure Act. Power to act 
and the exercise of that power are separate and distinct 
and the Court, by its Opinion, has thrown into doubt the 
scope of its ruling. Did the Court intend completely to 
exempt disciplinary proceedings from any part of the reach 
of the Administrative Procedure Act which includes, inter 
alia, publication, rule making, examiners, judicial review? 
Or did the Court intend to confine its ruling to the non-ap¬ 
plicability of Secs. 5, 7 and 8 only? A matter of general 
public importance in the relationship of agencies and attor¬ 
neys is involved. 

As to the disciplinary proceeding specifically here in¬ 
volved, the Court expressly declines consideration (Op. p. 
3) of the key issue as to the Administrative Procedure Act, 
i.e., whether the Commission’s proceedings complied with 
the requirements of Sees. 5, 7, and 8, stating: ‘‘No statute 
creates the conditions which would make these provisions 
applicable to the disciplinary proceedings here involved.” 
TVTiat statutes bear on this problem? Assuming arguendo 
that the Court has meant to rule that the Administrative 
Procedure Act itself does not “create the conditions” mak¬ 
ing Secs. 5, 7, and 8 applicable to disciplinary proceedings, 
has the Court meant to include within the reach of its hold¬ 
ing, the very statute at issue in this case, i.e.. Sec. 4(j) of 
the International Claims Settlement Act of 1949, the 
charter of the Commission’s powers, (64 Stat. 13,22 U. S. C. 
(Supp. V) Sec. 1623(j))? 

We respectfully invite the Court’s attention to the fact 
that while its Opinion refers (Op., p. 2) to a provision (64 
Stat. 13, 22 U. S. C. (Supp. V) Sec. 1622 (c)) in the Inter¬ 
national Claims Settlement Act of 1949 conferring rule 
making power on the Commission, tJie Court neither dis- 
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cu^^scs, refers to, construes or applies the aforesaid Sec. 
1623(j), which categoricallif directs Commission compliance 
with the Administrative Procedure Act as follows: “The 
Commission shall comply with the provisions of the Admin¬ 
istrative Procedure Act of 1946 except as otherwise specifi¬ 
cally provided by this Act.” In this regard two observa¬ 
tions may be made: 

1. By remaining wholly silent as to Sec. 1623(j), the 
Court would apparently sustain the construction thereof 
given by the District Court, i.e., that Sec. 1623(j) pertains, 
and ill a limited sense only, to judicial review (Sec. 10) in 
claims proceedings and not to the remaining sections, in¬ 
cluding Secs. 5, 7 and S, of the Administrative Procedure 
Act, thereby doing violence to an express mandate by the 
Congress that, in all of its adjudications, the Commission 
comply with the Administrative Procedure Act without ex¬ 
ception except as specifically provided. Under the District 
Court's construction, the Commission need not even comply 
with Secs. 5, 7 and 8 of the Administrative Procedure Act 
in adjudicating claims. This erroneous and manifestly 
crippling construction of this statute of the United States, 
this Court, by its Opinion, would appear to leave authorita¬ 
tively on the books. 

2. While the Administrative Procedure Act itself is gen¬ 
erally applicable, with few exceptions not here material, 
to all agencies, the intent of Congress ivith respect to the 
adjudications of the Commission can be most precisely as¬ 
certained from the International Claims Settlement Act of 
1949 creating the Commission and defining its powers. 
While this Court, in its Opinion, discovers in Senator 
^IcCarran’s statement a Congressional intent not to in¬ 
clude disciplinary proceedings within the general coverage 
of the Administrative Procedure Act, it is clear that the 
Congress, in the later International Claims Settlement Act 
of 1949, by the aforesaid Sec. 1623(j), expressed its pur¬ 
pose that the Commission comply with the Administrative 
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Procedure Act in all respects except as specifically pro¬ 
vided otherwise by the International Claims Settlement Act 
of 1949 itself. The International Claims Settlement Act of 
1949 itself, however, nowhere specifically excluded discip¬ 
linary proceeding's. The entire authority and power of the 
Commission, including rule making power to invoke dis¬ 
ciplinary proceedings, is contained in the International 
Claims Settlement Act of 1949 so far as this disciplinary 
proceeding is concerned. How then can this Court without 
reference to, or construction of. Section 1623(j) of the In¬ 
ternational Claims Settlement Act of 1949 find that “no 
statute creates conditions that would make these provisions 
(Secs. 5, 7 and 8 of the Administrative Procedure Act) ap¬ 
plicable to the disciplinary proceedings here involved”? 

It was in this posture of two statutory provisions—Sec. 
6(a) of the Administrative Porcedure Act and Sec. 1623(j) 
of the International Claims Settlement Act of 1949—that 
Senator McCarran expressed his view (Appellant’s Brief, 
p. .39) that the Administrative Procedure Act applied to 
this very discipUnary proceeding; that the Deputy Under 
Secretary of State for Administration, appellee’s repre¬ 
sentative, expressed a similar view (id.); that one of three 
Commissioners of the International Claims Commission 
agreed {ihid, p. 38). But another Commissioner refused to 
express an opinion because he was “not a lawyer ” (ibid., 
p. 38). 

Finally, in citing Goldsmith v. Board of Tax Appeals, 
supra, this Court (Op. p. 3) quotes the Supreme Court as 
requiring that administrative agencies, in disciplinary pro¬ 
ceedings, exercise their discretion “after fair investigation, 
with such notice, hearing, and opportunity to answer ... as 
would constitute due process.” By “due process” is 
clearly meant the ideas of due process implicit in the Fifth 
Amendment to the Constitution. 

This Court, as has been seen, declined to consider whether 
Secs. 5, 7 and 8 of the Administrative Procedure Act were 
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complied with because ‘‘no statute creates the conditions 
that would make these provisions applicable to the dis- 
ciplinarv proceedings here involved.” Yet, we respectfully 
point out, two authoritative decisions, Wong Yang Sung v. 
McGrath, 339 U. S. 33 (1950) and Door v. Donaldson, 90 
App. D. C. 1S8,195 F. (2) 764 (1952), deal with the precise 
point, and require agency compliance with Sec. 5 of the 
Administrative Procedure Act. In Wong Yang Sung, an 
agency deportation proceeding was involved. In Door, an 
agency proceeding resulting in an order stopping delivery 
of mail was involved. In both cases, the Government con¬ 
tended that no statute required an agency hearing and that, 
therefore. Sec. 5 of the Administrative Procedure Act did 
not apply. In Wong Ya^ig Sung, the Supreme Court held 
Sec. 5 of the Administrative Procedure Act applicable be¬ 
cause the Constitution required a hearing to satisfy due 
process requirements (the applicable language is quoted in 
Appellant's Brief, p. 31). In Door, this Court found that 
Sec. 5 of the Administrative Procedure Act applied, given 
the absence of a statutory requirement that a hearing be. 
held, specifically citing Wo7ig Yang Sung. 

Although both cases were before this Court (Appellant’s 
Brief, pp. 31-32), the Court is wholly silent, in its Opinion, 
as to both Wong Yang Sung and Door, making no reference 
thereto. It makes no attempt to discuss, distinguish or 
apply a leading Supreme Court case and a leading case in 
this circuit dealing precisely with the point in issue. We 
point out to the Court that Wong Yang Sung and Door are 
indistinguishable, in principle, from the present case, and 
we respectfully urge that the Court’s failure to refer to, 
discuss or distinguish these leading cases, or to explain 
why' they are not here governing throws in doubt the 
salutary principle as to the Administrative Procedure Act 
expounded by these important cases. 
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Conclusion 

We believe that a re-examination of the record and ap¬ 
pellant’s briefs leads inevitably to the conclusion that seri¬ 
ous errors have been committed. A concern for that 
scrupulous adherence to the law essential to due process 
for an attorney as well as for others, impels us to urge, 
with all the earnestness at our command, that this appeal 
be given further consideration in the light of the questions 
as to the construction and applicability of two statutes of 
the United States left unanswered by this Court. 

We therefore petition the Court for rehearing. 

We certify that this petition is made in good faith and 
not for delay. 


Respectfully submitted, 

Bjenneth N. Parkinson, 
Joseph L. Nelus, 
Attorneys for Appellant, 
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